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To His Excellency General 

The Hon. Sir HENRY FANE, g.c.b., 

S^c, &;c, Sfc, 

Commander in Chief in India. 

Hon’ble Sir, 

I have at length the satisfaction 
of presenting the little Work which your kind 
condescension has permitted me to dedicate 
to your Excellency ; and I shall derive a high 
gratification if my humble labors shall meet 
with the approbation of the Commander in 
Chief in India. 

2. I should feel it incumbent on me to 
ofier many apologies for the delay in its 
publication, were I not confident that your 
Excellency will receive •my assurance, that I 
have been anxiously desirous of giving to the 
undertaking the most mature consideration, 
and in endeavouring to render tlie Work, in 
some degree, deserving of the approval of so 
high a Militaiy Authority. From a know¬ 
ledge of the great interest which your Excel¬ 
lency takes in every thing relating to the 
Army, and from the importance of the subject, 
I have spared no pains .in my research, and 
have devoted my undivided attention, to 
collect materials to illustrate the positions 1 
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have assumed, as confirmatory of the propriety 
of a Revision of the Mutiny Acts and Articles 
of War, both as regards His Majesty's and the 
Honorable Company’s Armies. Circumstances 
have arisen to induce me to extend the plan 
beyond the limits I had originally assigned 
for the Work. 

3. I had, sometime before my arrival in. 
Calcutta, prepared a Code of Articles of War 
for the Native Army, and had proposed to 
apply it to the Armies of the three Presiden¬ 
cies. (*) This Code your Excellency kindly 
permitted me to present in manuscript. It 
had been framed without any knowledge that 
a similar production had been before your 
Excellency. I was gratified to find that I 
had adopted nearly the same plan as was 
pursued in drawing up the other Code. 

4. I had for mahy years been convinced 
of the imperfections and ojnissions in the 
Native Code, which required many of the 
improvements introduced into the Articles of 
War framed under the 4 Geo. 4, c. 81, and 
more recently into the King’s*Annlial Articles 

P) Agreeably to tho provisions of the New Charter (3 & 4 
Wm. IV. cap. 85, Sec. 73.) A Code had been prepared by 
the late J. A. G. (Sir J. Bryant) in 1825, but was not adopted. 
The Madras and Bombay Armies subsequently obtained New 
Codes, while that for the Bengal Arjny framed by Selections 
(in 1793) from the old Act and Articles of 1754, remained 
unaltered. 
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of W ar. A lapse of eighty-two years could not 
fail to leave many defects apparent to every 
JVIilitary Man. The renewal of the Charter 
seem a to have been fixed on as the Era for 
improvements in Military Rules and Articles 
of War—and undoubtedly, the existence of 
separate Codes for each Army presented an 
anomaly inconsistent with uniformity of action; 
while one Code applicable to the whole Mili¬ 
tary body, must produce a regularity beneficial 
to general discipline. I was induced in 1834, 
from particular circumstances, to give great 
attention to the Provisions of the Articles of 
War for the Native Troops. (”) 

(^) Capt. Wade, Poliiical Agent atLoodiaiiah, informed me 
that His Highness Maharajah Runjeet Singh, the head of the 
Seikhs, was desirous of procuring a Code of Articles of Wat 
for bis Army similar to that which prevailed in the Coinpanj’s 
Army ; and I was requested to undertake the Work. The 
Company’s Code I could not recommend for adoption, and I 
therefore, framed a Code partly from H. M.’s and partly from 
the Company’s Articles of War—taking the plan and princi¬ 
ples of the former chiefly, as my guide ; and also introducing 
some rules applicable to the Interior economy of the Army for 
which it wa& intenaled. As the Seikh Soldiers are formed 
into Messes, they differ from the Company’s Native Soldiers 
in their mode of living. 

I likewise framed, at the request of Captaiu Wade, an 
Abstract of the Company's Criminal and Penal Regulations 
for the trial and punishment of tjio Crimes of Murder, Rub¬ 
bery, Theft, &,c. as the Maharajah was desirous of introducing 
into his Country, Laws more conformable to the principles of 
general justice than those then in force. 
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5. As far back as the year 1815, I was 
induced to apply my attention to ;he study of 
Military Law, the necessity for which was 
forcibly impressed on my mind, in consequence 
of the valuable Remarks published to the Army 
by the late Marquis of Hastings, when Com¬ 
mander in Chief in India. I found that Courts- 
Martial were constantly committing errors. * 
The perusal of the Works of Military Law 
Writers did not satisfy my mind—as they 
merely state the practice in a general way— 
and cite Precedents often without reference to 

The Regulation of the Bengal Government under date 7th 
Oct. 1833, abolished the use of Corporal punishment, as a 
Sentence, in the Company’s Criminal Court, and substituted, 
in lieu thereof, additional imprisonment. 

The Regulation contains a Clause expressive of the hope 
entertained by Government, that the benevolent intention of 
the British Government would be duly appreciated, and that 
the humane example afforded, would be adopted by the neigb> 
Louring Native Independent Slates; and lead to a departure 
from the inhuman puuisbtneots of mutilation, fiery ordeals, &c. 

The above two Works were translated by Lieutenant Ellis, 
23rd L, and I believe gave satisfaction. They were arrang* 
ed lexicographically, and with Indexes. 

Captain Wade, in a letter dated 27th September, 1834, to 
W. H. Macnaghten, Esq. Officiating Chief Secretary to the 
Supreme Government, regarding the presentation and recep¬ 
tion of the above Works, stated—“ I have been enabled to 
“ gratify His Highness; an opportuuity has been given of 
‘‘ extending a knowledge q,r our Code to the Punjab. The 

Maharajah frequently refers to it a9a Guide; and it is likely 

to correct the indiscriminate mode of punishment which 
** prevails in his and other Native Governments/' 
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Cases confirmed by authority (*); those Works 
(except tha^of Capt. Simmons,) do not usually 
give information to be relied on. Whatever 
may be the talent of the writer, speculative 
opinions can never be satisfactorily used as 
guides—as in Courts of Law, so Military Men 
in tfieir Courts require authorities. (^) 

» 6. In 1818 (®) occurred the first approxi¬ 

mation towards a system of general improve¬ 
ment, by directing the Proceedings of all 
Courts-Martial, inferior to general ones, to be 
inspected by General, &c. Officers Command¬ 
ing Divisions, &c., of pointing out Errors, and 
of Registry by the Judge Advocate of the 
Division. This plan at once brought, monthly, 
to the notice of General Officers and of the 
Judge Advocate General and the Adjutant 
General, the extent and nature and degree of 
Crime existing in each*Regiment under their 

(^) See Precedents, p. 217 lo 279. The Precedents cited 
will often not be found in the General Orders quoted, but a 
reference to the trials themselves contained in four ont of 
seven OiTices of Deputy Judge Advocates General, has enabled 
me to colleuUmany*vatuablo Precedents which have received 
the sanction of, or been disapproved of, by the Commanders 
in Chief, during the last 30 years. 

p) No Judge will receive a Precedent unless published in 
some Book of Reports. If each Member were to act on his 
own imperfect recollection of distant Cases, error would 

succeed error. * 

• 

p) G. 0. C. C. 6th Nov. 1818, at the recommendation of the 
J. A. G. (Sir J. Bryant.) 
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Command. Finding that much interest was 
taken by the Marquis on the subject of Mili¬ 
tary Law Proceedings, I obtained permission 
to publish, and dedicate my Case Book to his 
Lordship. (^) 

7. I returned to England in 1822, and 
finding that a new Mutiny Act and Articles 
of War for the Company’s (European) Arrays 
was to be prepared, and tliat Section II. of 
4 Geo. 4, c. 81, would extend to General Courts- 
Martial, the trial of Officers and Soldiers for 
Murder and other Capital, &c. Crimes, com¬ 
mitted at places situate above 120 miles from 
the Cities of Calcutta, Madras and Bombay, 
comprehending the trial of 4-5ths of the Euro¬ 
pean Troops—I solicited the sanction of the 
Honorable Court of Directors to be permitted to 
dedicate to them a Work, embracing not only 
the construction of the Mutiny Act and Arti¬ 
cles of War, but detailing the Laws, Evidence, 
and mode of procedure in the Cases of Mur¬ 
der, &c. 

8. Deeply impressed with the importance 
of my new subject—conscious that the pro¬ 
duction of no Military Man could.be received 
with confidence by his Brother Officers, unless 

(®) Lr. Adjt. Genl. No. 183, 2301 Janaarj, 1819, wliicli strited 
that—“ their coliecUoD in one or ijjore VoJames would bo 
obviously of public utility." It was published in 1821, and 
approved of by bis Lordship. 
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it should be subjected to legal revision and 
correction—and feeling it due to my own 
character and to the interests of the Service, 
that a defective Work should not be published, 
I solicited the Court to have the Work revised 
by a Barrister of Judgment and Talent—to 
whifch the Court acceded and defrayed the 
expense—I was enabled, fortunately, to obtain 
the approbation of the Honorable Court; (^) 
and by hard study and research, which afiect- 
ed my health, I was gratified by the approval 
of my labors by the professional gentleman, 
who had been selected for the task of its 
revision. ('') 


(*) “ I IiaTc the Commands of the Court of Directors to state 
to you that they consider the publication to be of a very use¬ 
ful description ; and to be creditable to your taleuts and 
industry.” Lr. Mr, Secy. Dart, E, I. House, 2Gth May, 1825. 
The Couit subscribed for 300 coj)ies, and a copy was sent to 
each Regiment in their Service in India. 1 derived no proSl; 
the work was pnblisliod by the Company’s Booksellers. 

(®) Geo. Long, Esq. of Gray's Inn‘Barrister at Law (a Com¬ 
missioner under the Corporation Act) selected by Serjt. 
Spankie, formerly Advocate General of Bengal. I received on 
various occasions very complimentary Notices from Mr. Long, 
among which*occiw*tho following expressions—“ I have gone 
'Mhrongh your Manuscript and can very sincerely coogralu- 
** late you on the perspicuity and ability with which it is 
“ written”—and “ I feel no difficulty in stating that, to the 
best of my judgment, your statements as toUe Common and 
“ Statute Law are correct”—also—“ I have to request your 
acceptance of my best thankst%c. for the handsome manner 
" In which you have mentioned in the Address and fntroduc- 
tioQ the little assistance which 1 was enabled to render you, 
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9. In my third Work, published in 1834, (®) 
I endeavoured to give some useful matter as 
to Military Police—Courts of Inquiry—Courts 
of Inquests, and Courts of Requests. (“) 
On the above subjects there are no Works 
generally accessible to Officers; so that unless 
some individual undertakes the task, there 
must be a want of information on those 
subjects. 

10. Though many Officers have complained 
of the difficulty of clearly understanding many 
parts of the Mutiny Act and Articles of War, 
and have remarked on the want of provisions 
to define the meaning of many of the Legisla¬ 
tive Enactments, as well as the relative duties 
of Officers in the Administration of Justice; 
and though Articles of War were framed before 
1G89, still the improvements have not kept 
pace with the demanU for information! No 

in tlie progress of the lahorioas task which you have so ably 
“ and successfully executed.’^ 

The whole was written by myself and corrected, but the 
correclions wore not numerous. As to Military Law, I took 
the whole responsibility on myself, i. e. ^here «o legal con¬ 
struction was involved. 

O For which I have received the thanks of the Hon'blo 
Court of Directors. 

(‘“) There wert no Inquests held in Military Cantonments 
till 1829—on the coming out of the Act 9 Geo. 4, c. 74. 

(”) Were first introduced ftgularly, under 4 Geo. 4, c. 81, 
Sect, Also 3 Trials with full Evidence by General Courts 
Martial for Arson, Larceny, and Murder. 
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individual ^ems to have done more than con¬ 
demn in general terms, without recommending 
any substantive and technical imprbvements 
in a tangible form. (‘®) 

.11. I should have to accuse myself of great 
presumption in proposing technical Amend- 
meifts, were it not that I humbly conceive, 
• that the Military law language used by me, 
is sufficiently comprehensive to clearly point 
out defects in such a manner as may enable 
others to frame the proposed provisions in 
more legal language, if required —but I have, 
purposely, employed the simplest phraseology, 
as best adapted for the use of the great majo¬ 
rity of those for whose guidance the Articled 
of War are intended—thinking that unless 
they are understood by even the Private Sol¬ 
dier, they must be defective. (*®) 


Mr. Samaei in 1816 wrote on tlie Mutiny Act and Arti¬ 
cles of War, as to tbe imperfections of the old Code, seriatxmj 
and to a considerable extent. 

(‘^) 0*10ths of the Army are Non-Commissioned Officers and 
Soldiers, and it must be clear that young Officers must often 
be puzzled to*coro((rehend the Articles of War; and even 
.many old Officers entertain different opinions—being guided 
by the exposition of different Military Writers—Officers are 
ordered to ** look only to the Mutiny Act and Articles of War, 
for the guidance of their conduct, in carrying'into effect the 
Regulations of the Service." (G, O. No, 442, H. G. 27th Dee, 
1826)—hence should th^ Mutiny Act and Articles of War be 
really sufficient guides in all Cases, and leave nothing in doubt 
or to require explanation. 


b 
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12. That the Mutiny Act and Articles of 
War are not well understood, must be well 
known t6 every Judge Advocate of experience, 
from the correspondence which he has with 
Commanding Officers. &c. But even Judge 
Advocates themselves differ as to the interpre¬ 
tation of particular Articles of War. (**) It 

(’*) A Case was mentioned to me regarding the construction 
of the 17tb Annual Article of War, who shall he found sleeping 
on his Post;-^or shall leave it before regularly relieved'f—Vao 
punishment being Deaths Transportation, or such other punish. 
ment. A Judge Adeorarc once construed the uords “ m foreign 
parts" in the preceding Article 13, as applying to the 17th Art, 
and as barring a Sentence of Trmsportation—m the Case of 
a Soldier sleeping, &c. on his Post, bis Regiment being iii a 
Military Barrack in India. 1 was asked loy opinion, and 
stated, that the conjunction or" after Article 13 did not le¬ 
gally, or grammatically, render the words foreign parts" 
applicable to Articles 14, 15,16, and 17 (the latter, the one in 
question) I likewise observed that reference must be bad to 
Clause 1 of the Mutiny Act-rthat Articles 14, 15, and 16 were 
not included in Clause Isl of the Mutiny Act*—but that Article 
17 (the one in question) was included in Clause 1st, Mutiny 
Act, among other Crimes, and that as the Sentences declared 
in Clanse 1, were Death or such other punishment whether 
such,offence should be committed within this Realm (England, 
&c,) or in any other of His Majesty's Dominions, or in 
Foreign Parts, upon Land or upon tlib Se^, shall suffer 
De^th, or such other Punishment as by a General Court 
Martial shall be awarded”—it was clear to ine that Death or 
Transportation might be awarded, thtmgli the Crime was not 
eommitted in foreign parts,” 

It is true Articled, punishes leaving a Post, not with Death 
or Transportation, and is the same/is Article Y. of Section 
XIV. Articles of War 1822, but it is distinct from Article XVII. 
which corresponds with Article X, Section XIV, of 1822, which 
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is, still, natural to expect that Military 
Judge Ad’gocates should be able to point out 
the defects in a Code which is composed of 
both Judicial and Military materials, but 

declares tbat whatever ** Centinel shall be found sleeping on 
bis Post, &c. shall solTer Death or sneh other punishment.^' 
Tilts leaving the Post, is not that of a Centinel. 

All the Provisions as to Foreign ■parts in the Articles of War 
for 1822, are Section XIV. Articles Xf. XII. (now Articles 
13 and 14) Article Xlll. (now Article 14) Article XIY. (nowtlie 
15lh and G3rd if in the United Kingdom) Article XIX. 
(now Article 16,) so that Sleeping on a Post (Article 17 ) has 
always been excluded from Crimes applying to foreign parts, 
and Articles XI. XII. Xlll. and XIY. aro the only Articles 
so named; they were excluded from Section 1st of the Mutiny 
Act of 1822, they follow Article X. (Art. 17) and therefore 
cannot he construed to apply to Article X. (Art. 17) which is 
placed before them, and though Articles 13, 14, 15 and 16 
precede Article 17 in the Articles of War for 1836, still Articles 

13, 14, 15 and 16 not being in Clause I of the Mutiny Act fur 
1836, they cannot be construed in conjunction with Articles 17. 

Mr. Siutiuelf (1816) p. 556, stages “ the Article is framed on 
iUe express authority of the Mutiny Act to which we must look, 
if there be need of any exposition, for its true meaning and 
intent.*’ 

Captain Simmonsy (1835) p. 286, states “ It has been imagined 
that, under suoh circumstances only, (in foreign could 

it be visited by capital punishment.” This distinction has 
never been reliogni^d by Military Men” “ an express declaia- 
tion of the legislature iu the Mutiny Act can scarcely he sup¬ 
planted by a conjectural or imputed meaning, or be taken in 
a sense differing from its letter.'' 

It it obvious too that the Crimes denounced in Articles 13, 

14, 15 and 16 relate to foreign parts ; but a Centinel sleeping 
on his Post, while placed over Prisoners, Treasure, &c. may 
commit a Crime as dangerous to discipline, out of, as in, 
foreign parts. 
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chiefly of the latter. A defective Code 
must occasion misapprehension, reference, and 
delay in many Cases—the Revision of Pro¬ 
ceedings of Courts-Martial—and prove detri¬ 
mental to the interests of the Army, particularly 
on Service. The Newspapers in India have 
been the channel of much controversy' on 
Military law points — and some Officers of 
talent have taken opposite views—if such men 
find difficulties, how much more must Officers, 
generally, hold doubtful opinions ! 

13. As I have been 11 years in the Judge 
Advocate General’s Department, and have 
devoted many more years in collecting infor¬ 
mation, I have been induced to publish the 
present Work, in the hope that I may, in 
some degree, be the humble means of improv¬ 
ing, at all events, the Mutiny Act and Articles 
of War of the Company’s Code, particularly 
such parts as contain local provisions not 

All Commercial Articles are first draughted by Com¬ 
mercial Men, and all Military Legal Eoactmenta, should be 
first prepared by Military Men. All know the meaning of 
Jttdye-Law—that the Judges construed the laibt, when they 
were not srlf-interpreters ! 

(i<>) The majority of persons (9<10ths) for whom they are 
intended are Non-Commissioned Officers and Soldiers, they 
should be able to run and read.’’ The Mutiny Act and 
Articles of War for the Company's Army (1823) were copied 
verbatim from the King's Code (excep^t Sections II. and LVll. 
of 4 Geo. 4, c, 81) on purpose to preyent delay in passing the 
Act, &c. 
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introduced into the King’s Mutiny Act, &c. 
for I may be.supposed to have some knowledge 
as to what is necessary for my own Service. 

14. I have given a large collection of Pre¬ 
cedents which are the result of a research in 
the Proceedings of General Courts-Martial, 
helcTwithin three out of four principal Divisions 
•of the Army, (“) during the last 20 or 30 
years, which I made with great care. These 
Precedents can only be generally known to 
the Deputy Judge Advocates General of the 
Department, even, through the medium of 
such a publication, or by means of some 
official document; to the Officers of the Army 
they must be, otherwise, quite unknown. 

(’^) Regarding Courts of Requests, &c. 

(‘^) I was Deputj Judge Advocate General of the Cawnpore 
Division from 1826 to 1829, of the Sirhind Division from 1829 
to 1830, and am now attached to the Dinapore and Benares 
Divisions. 1 was sent on duty to Meerut in 1834<-'l was allowed 
to examine all the Records of thatOffice—I was permitted 
by the late Judge Advocate General (SirJ. Bryant) to have 
the use (in 1832) of a large Collection of MS. Notes belonging 
to the Judge Advocate General's ORice, besides which 1 have 
collected many Vojkmes of Notes of value^and I am anxious 
to extend my research. 

1 'humbly conceive that each Deputy Judge Advocate 
General should have such Penal Regulations of Government as 
apply to the Crimes (Murder, &o.) liable to bo tried by General 
Courti'Martial. Also, Copies of all Circulars for King's and 
Company's Troops regarding Courts-Martial, See. and the 
Crimes, Sentences, and Remarks on General Courts-Martial 
held in England, Madras and Bombay, i, e. selected Cases. 



XIV 


ADDRESS. 


15. It has been remarked by a Military 
Law Writer that “ A Scie^ice without 
professors must inevitably fall into disrepute.” 
The Courts of Law are indebted to the collec¬ 
tion of Cases by Reporters, who are Lawyers, 
and are constantly employed in publish¬ 
ing the decisions of the Judges, and opinions 
as to the construction of the Laws. It seems 
desirable that some Military man should, 
from time to time, publish the information 
which may be obtained from the remarks 
made by Commanders-iu-Chief, as well as 
from a research in the Proceedings of Gene¬ 
ral Courts-Martial for Precedents. (“'0 I- is 
most clear that if any useful Precedents are 
unknown to the Deputy Judge Advocates Ge¬ 
neral, they must, let them be ever so talented, 
labor under great disadvantages, and may 
commit errors which ft is possible to avoid. 


('”) Sullivan, (1784) p. I. 

jMajnr General Sir John Macdonald, Adjutant General 
His Majesty’s Forces, kindly, in 1824, gave inc every assistanco 
1 could wish, (nod at the desire of His k'lo llk>yal Iligliiicss 
the Duk ‘1 of York) and strongly urged mo to coutiuue riiy 
labors. My means of obtaining information has been uflcn 
casual, but I have never failed to avail myself of every oppor¬ 
tunity of doing so. 

(“) The Judge Advocate General of the Bengal Array has 
had so much to do of late*ycais, that any but the current 
duties of his OlTice were out of the question. It is so in India 
as in England, that the Heads of Departments have not time 
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10. The Marquis of Hastings introduced 
the practice of publishing the Crimes, Sen¬ 
tences of, and Remarks on, Gfeneral Courts- 
Martial held at the Presidencies of Madras 
and Bombay, which has since been disconti¬ 
nued. I regret the cause assigned, was the 
expense ! It is desirable that trials of interest 
should be published to the Army of each 
Presidency—then the expense could not be 
great, 

17. The Old Writers on Military Law are 
either dead, or have ceased to write ("”’)—their 
works are inapplicable to the improved state of 


to devote to woiks of iniprovcment, to any extent; it is well 
known that many works are got up by inferior ofllcials at 
Horne, and tliat Ministers of State, even, must derive much 
assistance from others—the Calculations of Mr. Pitt’s Budget 
were never made by himself. 


The publication of the whole would be useless—I had 
access to them all in lt:)20 and 1821—-and there were then 
about 250 persons tiied at the tlireU* Presidencies annually ! 
The General Regimental Courts-JMarlial were not then used so 
frequently as the present District or Garrison Courts-Martial, 
so that the General Court-Martial was more frequently used. 
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Last Work. 

1. Major Adyc,before 1784, 8th Edn. 1810. 


2. 

Mr. 

Sullivan, Ditto,... 

...2nd ditto, 1784. 

3. 


McArthur, 1792... 

..4ih ditto, 1813. 

4. 

♦» 

Tytler, 1800 .... 

..3rd ditto, 1814, {bg James,) 

<5. 

>7 

Delafons, 1805. 



6, Militaty Law pf England, (Scott) 1810. 

7. Mr. Samuel, 1816. 


8, Major James, 1820.Ciimes and Sentences. 
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the Laws, particularly as regards India ("0 since 
the extension of the Jurisdiction of General 
Courts-Martial; for as was observed by the 
late Commander-in-Chief in India, the duties 
of Judge Advocates are more important now, 
than they formerly were. (*®) Works published 
in England on Military Law do not embrace 
all the subjects required for the use of Grene-, 
ral Courts-Martial in India, (”•’) and conse- 


f 



9. Captain Hough,.1821—1825-1834—1836— 

(Bengal Army.) 

10 . Colonel Kennedy, late Judge Advo* ) 

^ ^ / 1824***1 

cate General, Bombay Army,... j 

11. Captain Macnaghten, Bengal Army, ^ 

formerly Deputy Judge Advo-( 
cate General,.J 

12. Captain SimnioD!), Royal Artillery—1830—1835. 


McArthur was much disappointed in the limited sale of hi.s 
Work. 1 could get no Publisher in London to publish my 2d 
Work (1825) till the Court of Directors look 300 copies for 
their Armies. The 1000 cop’es printed were all sold nearly 
5 years ago; but then the Indian Array contains 4000 Oflicers, 
and they are always liable to be employed. 

(*') Where there is an Army of 180,000 Men; 

( 2 sj « t |)0 recently extended jurisdiction given to our 

Military Courts, a knowledge of law and practice becomes 
every day more necessary to our embarrassed Judges, and it is 
not every Judge Advocate, who, like yourself,* has given so 
much time and attention to the study of Martial Law.'*—(lis 
Lordship added—'' your Work requires no extraneous pro¬ 
tection. Its best patron is its own universally acknowledged 
utility and merit.”— (Lr.from Lord W. C. Bentinck, SdJuney 
1834, to the Author on the publication of his last Work. 

(^) The Judge Advocate, lias to re(er to the King's Mutiny 
Act and Articles of War—to the Company's (European and 
Native)—to the Act for the Aduiiuistratioo of Crimioal Justioo 
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quently the duties of Judge Advocates in 
India requyre more study and research. 

18. In the King's Mutiny Act and Arti¬ 
cles of War there are defects—1st, (for exam- 
plej in the Case of Desertion there are 
Clauses 1 , 11 , 21, 22, 23, 24, 28, and 45 of the 
Miftiny Act—and Articles of War 7, 20, 38, 
► 81, and 84, all which, as relating to the same 
subject, should have been consecutively ar¬ 
ranged in the Mutiny Act and Articles of War 
respectively, and the Clauses from the Mutiny 
Act should have had reference made from 
them to the corresponding Articles of War. 

2nd.—There are repetitions. 


A r Ikies of War. 

Mutiny Act Clause,. G repeated in_ 71 

. 9 „ 77 

.. 10 „ 101 

.2f „ 84 

Schedule (Oath) p... 90 „ 90 


3rd .—Articles of War. The following Ar¬ 
ticles of War of the same import should have 
had references made to and from each other— 
Articles 1-1 aii& 24, 15 and 03, 17 and 29, 


&c. (f) 

19. In the Company s Mutiny Act, Sec¬ 
tions I. V. VI. Vll. IX.X.XI. LIV.LXVII. 


in tlie East Indies, and (o the Penal Regulations of Govern¬ 
ment, or Acts, of the Government of India. 

O Thus Aiticie 14, vide Article24,—Article 24, vide 14, kc. 


Defects in 
King’s Muti¬ 
ny Act and 
Articles of 
War. 


Defects in the 
Company’s 
Mutiny Act 
and Articles 
of War. 


C 
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General lodex 
required. 


and LXVIII. relate to Desertion and should 
have followed each other. r 

The repetitions are:— 

ArtkUs of War. 

M. Act XIX. repeated in Sec. XIV. Art. IT. 


XXIL 


VI. 

XXVII. 


“IV. 

XXVIII. 


„ XVI. 

XXIX. 


XIX. I. 

XLII. 


XI. V. 

There is 

required 

in His Majesty’s 


Mutiny Act and Articles of War an Index. 
There is an Index to the Company’s Mutiny 
Act (1823) but not to the Articles of War, the 
9?iost in use. Besides an Index each Clause, 
and Section of the Mutiny Acts, should, if not 
consecutively printed, have references to the 
preceding and succeeding Clauses, &c., ^nd 
the Articles of War ifi the same manner. The 
numbering the Clauses (^) or Sections of the 
Mutiny Act 1, 2, ’3, &c. is a better plan than 
using the Roman figures I. II. III. &c. The 
use*of Sections, and Articles undereach Sec¬ 
tion, is inconvenient. His Mi^esty’s Articles 
of War are numbered 1,2, 3 to 145. The 
plan is that of the Code Napoleon. 

P') Sections seems a more correct term—as a Clause is part 
of a Section. 

(SB) <* Les cinq Codes/* It may appear frivolous to allude to 
such minutice, but I am convioced that nothing is of more con¬ 
sequence than arrangement. In the Peninsular War they 
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In paras. 18 and 19 I have mentioned 
repetitions. .They occupy about 12 pages. The 
duties of Courts-Martial laid down at pages 
187 to 189,199 to 203, vol. 1, and 401,415,419, 
496, 579, 630 and 646 of vol. 2, occupy id 
pages, and some of vol. 3 would be well in¬ 
serted at the end of the Articles of War, in 
the space occupied by the above repetitions; 
and many other useful points might be laid 
down by authority. 

21. A Judge Advocate must also be fami¬ 
liar with the Orders of Government and those 
of the Commander-in-Chief, or have the 
means of referring to them. The above Or¬ 
ders relate to the general duties of all Offi¬ 
cers. (’®) I early gave my attention to the 
above subject as so much depends on the 

kept two Clerks at tbe Horse Guards for the sole purpose of in¬ 
dexing Ihe names of Officers addressed, and tbe heads of sub¬ 
jects of Correspondence. The Ledger was so large as to re¬ 
quire two men to lift it. 

(3*) The Bombay Government recently published tbe Stand' 
ing Orders for the years 1832, 33, 34, and 3d, for 4 Rupfes a 
copy. There are 3 vols. of Orders published at tbe Horse 
Guards. In tile PetSinsular War there were 10 vols. of tbe 
Duke of Wellington’s Orders, a copy of which was given to 
every Commanding Officer of a Regiment on his ariivai to 
join the Army. A copy was lent me by Major General Sir John 
Macdonald, Adjt.«GcDl.,&c. an Abstract of which called ** The 
Principles of War,” was published in 1813 by Mr. Samuel. 

Major Henley of ipy Regiment, publtsbed a Work in 
)8i2—and Captain Carroll, late of His Majesty’s Service, pub¬ 
lished another in 1817. But as 1 found a greater simplicity in 



XX 


ADDRESS. 


correctly understanding the duties of all 

Officers. The want of a Code ^f Standing 

Orders for Regiments had long been felt; and 

* ^ 

I, about 18 years ago, made a collection. (*®) 

the Rales and Regulations for His Majesty’s Army, my at* 
tention uras directed, about 9 years ago, to the subject. 1 
have submitted several plans. The first led to the publication 
of a General Index of General Orders from 1816 to 1830, and,# 
subsequently to the pabliuation of the Standing Orders for 
several past years. My last plan proposed a lexicographical 
mode of arrangement, in 2 vols. royal Bvo., and though my 
ofiTer was not accepted, Mr. Jephson of the Adjutant.Gcnerars 
Office, is now preparing a Code on that plan. 1 had proposed 
to execute the Work in 18 months. 

Though it will be a long time before the Work can be pub¬ 
lished, owing to the Compiler’s health not permitting of his 
devoting so much of his spare time as formerly; yet, as the 
Work will contain all ** Circulars, it will he of perma¬ 
nent public utility, since by adopting the same plan, after 
the completion of the Work, in future years, the aiinaal pub¬ 
lication will continue its utility—and a reprint every 8 or 10 
years will alone be required ^o preserve the system. 

The arrangement by A. B. C. not only saves an Index—is 
of easy reference—saves many marginal notes— brings each 
subject, in a connected form, under one head. I recommend the 
plan for the Rules and Orders for His Majesty’s Army. 

Inplnding Carroll’s Code, there are now 11,000 pages of Ge¬ 
neral Orders besides " Circulars,'* and before the Work can he 
completed, the matter to be abstracted from 4ill amount (o 
13 or 14,000 folio printed pages. The Work will be in 2 vols. 
royal 8\o. 1,200 pages. 

I was very anxious to have published a Work on which I 
had devoted much time and consideration; but a residence near 

the Adjt.-Genl.’s Office, &o. would have been a sine qua non, 

% 

(^) Colonel Casement, the Secretary to Government Milita¬ 
ry Department, (Calcutta), had prepared a Code which I an- 
derstand was a very valuable one. His having commanded a 
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22. It always appeared to my mind, that 
the Recruituig for the Army was a subject of 
the highest importance, not only as regards 
the materiel and its efficiency on Service, but 
as affects Discipline. In the year 1817 I was 
aware of the great Military preparations 
designed to crush the Pindarrees (**)—the 
War, subsequently assumed a more imposing 
form, and the British were obliged to contend 
against Sciiidiah and Holkar, &c. It occurred 
to me, that the result of our Military opera¬ 
tions would probably occasion a great increase 
to the Army, for the occupation of new Con¬ 
quests. The result of our War with Nipal (**) 
had rendered necessary the formation of 

Regiment fur manj years, and having been engaged in the 
whole of Lord Lake’s Campaigns, enabled an Officer of his 
intelligence and talent, to frame an original Code; the result 
of bis experience. It was giv^n to the Adjutant-General of 
the Army, but was lost or mislaid. 

While I was in Calcutta, publishing my first Work (1820) I 
was recommended in the absence of the Coloners Code, to 
present to the Adjutant-General, the Collection I had mado 
from the Standing Orders of several Regiments, together with 
an Index. I did so—Corps were called upon to send in their 
Standing Orders—and in 1828, Captain Pasmore, Assistant-Ad¬ 
jutant-General of the Army, published the Code now in nse. 

(*■'*) They were said to have been 40,000 in number. We 
had about 80,000 men in the Field, including Irregulars ! 

I was with the Centre Division of the Grand Army 
under Lord Hastings in ISlliAO, and was Interpreter and 
Quarter Master of a G*renadier Battalion in the War with the 
Goorkbas in 1615. 
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Grenadier Battalions, which led to another 
measure which was unfortunate in its results.(“) 
I offered a Plan in May, 1817, for Recruiting 
Depdts formed on a regular system, being 
convinced, that the Invalid Establishment 
had been grievously burthened from want of 
attention to the Recruiting of the Army. (’®) 
My Plan was, that an Officer, or Officers, 
should be selected to raise men for the Native 
Army as prevails in His Majesty’s Army (’0 
by establishing Depdts at certain points— 
regularly organised, for the purpose of Drill 
as well as for all other purposes. 

23. Your Excellency is aware that a 
Memorial for the Brevet Rank of Major for 
all Captains, after having served 12 years as 
Captain, was written by me, and transmitted 
by you to Government—but as the Honorable 


(=“) The Grenadier Companies were taken from 32 Battalions, 
and their places were supplied by hastily enlisted Supple- 
mentary Grenadier Companies, From the two Sappkm«ntary 
Grenadier Companies of my own Regiment (then 1st 
Battalion 24th N. I.) 60 Men were found unfit for the Service 
—these Men were raised by Levies in 1,00©, l,5C0, &c. 

(®®) Men were iolisted at the age of 30 and 40 years. 

(P) Commanding Officers always wish to entertain their 
own Men, but, my opinion is, that a General System is the 
best. 

The Depots by being in the Upper Provinces, would have 
afforded the means, in lime of»War, of supplying Corps in the 
Field with efficient men ; while the completing those in the 
lower Provinces was of less coosequenco at the moment. 
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Court of Directors felt a difficulty in submit¬ 
ting a former application from other Officers 
to His Majesty’s Government on the above 
subject, it has not been deemed expedient to 
transmit the present Memorial to the Honor¬ 
able Court. I trust, however, that your 
Ex(?ellency will permit me to solicit you to 
recommend the adoption of the above measure, 
as the grant of the Rank is attended with 

(’*’) Subalterns are Brevet Captans after 15 jears Service, 
the promotion from Captain to Major is uncertain, that from 
Major to Lt.>Colonel is obtained in 5 or 6 years, and that from 
Lieutenant Colonel to Colonel of a Regiment in 9 or 10 years; 
while I, and many other old Captains, have been more than 30 
years in the Service, and our prospects of promotion are still 
distant. 

The Boon granted by the Hon'ble Court (G. 0. 6. G, of 
India in Council, 23d May, 1836) must be acknowledged with 
gratitude by every Officer—and 1 should hope that, if a Service 
of 25 years (or 28, including a Furlough) entitle an Officer to the 
Retiring Pensiou of Major, and of 30 years (or 33, including a 
Furlough) entitle an Officer to that of a Lieutenant Colonel, 
there can be no impropriety in soliciting a rank corresponding 
with the period of Service, after which a Pension is granted. 

1 have been superseded by 70 or 80 Lieutenant-Colonels and 
Majors in the Bengal Army alone ; and must suffer ‘double 
that number*of supersessions, before I can expect to be a 
Regimental Major 

A great many Officers concurred in the prayer of my Memo¬ 
rial, (about 250.) Sir £. Barnes (when Commander-In-Chief) 
and Lord William Bcntinck, were I know^ desirous of obtain¬ 
ing the grant for the unfortunate Captains—and since the si¬ 
tuation of Officers of the lattei'class is alone unprovided for, 
I respectfully solicit your Excellency to do me and the rest of 
the old Captains of the Army the kindness, to recommend the 
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no expense. I am confident that Government 
would have been desirous, (as on otlier occa¬ 
sions,) of recommending the favorablecoiisider- 
ation of my prayer; and as I feel tlie difficulty 
of my position, I trust I shall not incur 
disj)leasure in any quarter. 

I 

grant, to the favorable consideration of tlie Home Auib(*ri(itS . 
with whom such grants usually originate—sincf', even in flis 
Majesty's Army, old Officers for length of service receive 
grants of Lauds in Australia, &c. in proportion to the number 
of years they have served in each rank or grade. 

For the Pensions for length of sei vice the Aimy arc indebt¬ 
ed to Lord W illiam Bentinck. In July 1839, His Lordship 
did mu the honor to ask me to prepare a plan and scale of 
Pensions, which, fiotn basing given the subject consideralioti 
for many years, I was enabled to edect. His Lordship wrote 
to me as follows ; “ 1 have not treated with indincrenco auo- 

“ tlier endeavour of yours, in the principle of which I entiicly 
“ agree, to regulate the Retiring Pension by years of service, 
and not by rank. I have had it for some time under consi- 
deration, and 1 have taken the means of consulting the opi- 
iiions of the best qualified Officers upon the degree of sa- 
“ tbraction, that this alteration would give to the Officers in 
“ general"—(Her/ Jane, 1834.) 

The amount of Pension which I propo.scd to, and wa.s ap¬ 
proved of by, His Lordship, was on a more liberal scale ; the 
maximum was o00£ a year after 30 years actual .service in In¬ 
dia ; as it was felt that there should be no inducement to any 
Officer, to prorract his continuance in the service beyond that 
period ; as it would generally, give the age of oO years. 

With i^ensions for length of .service, it would gcalily .such 
Officers if they received the rank attached to the Pcn.sion, on 
Retirement. 

In November 1833, I subrftitted to Lord William Bentinck 
a plan for defraying the expense of increased Peo.sions by Iho 
sale of Cadetships; as such would be the means of relieving 
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24. I have been particularly anxious to 
endeavour to render rny labors useful in 
suggesting improvements, and having before 
published three Works, I have been solicitous 
that any little merit which I may have obtain¬ 
ed on those occasions, should not be forfeited 
by the production of a Work of a description 

ing the Honorable Company from the burthen of a Pengion 
List of (1 believe) about 40,000£ a year. The Half Pay of His 
Majesty's Army and Navy did cost a million sterling! 

Mr. Cutlar Fergusson in his speech on the East India Bill, 
in the House of Commons, 26tb July 1833, made the following 
statement—The number of Cadets appointed during the 
“ last 31 years was 5,092; and of these he believed a very 
“ large proportion were the Sons of meritorious Officers; 409 
** were the Sons of Civil Officers ; 411 the Sons of Military 
Officers; 124 the Sons of Maritime Officers ; 308 the Sons 
“of Clergymen; 1018 Orphans/’ (Caicutla Cottrierf \6tk No¬ 
vember, 1833.) 

Recapitulation- 

Cadets, 

409 Civil. 

411 Military. 

124 Maritime. 

308 Clergymen. 

1.018 Orphans. 


• 2,270 

2,822 not slated. 


5,092-f-2l years=r242 yearly. 

My opinion was that the sale of Cadetships would even at 
300£ yield 72,600£ yearly. 1 was informed that the Honor¬ 
able Colonel L, Stanhope made si^ch a proposition some years 
ago, which was unanimoasly rejected by the Court of Pro* 
prictors* 

d 
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inferior to the former. I was also impressed 
with the propriety of presenting to your 
Excellency a Work, w^hich should testify my 
zeal for the Service; and be, in some degree, 
if I may so express myself, deserving of the 
approbation of the Commander in Chief in 

I am aware that a certain namber of appointments are re¬ 
served for particular purposes, and that ^ fifth of the Cadet¬ 
ships are given to Orphans. I therefore, would propose that 
one-fourth should he reserved ssfree-gifts —and then the sale 
of three-fourths would yield 54,450£ a year—and pay for the 
whole increased rale of Pensions for length of service; which 
should he, that of Major after 25, of Lieutenant-Colonel after 
30, and of Colonel after 35 years' service, without reference to 
furlough. For miv the sick Officer must serve ^ yiars longer 
than the Officer whose health permits of a continued residence of 
25, 30 and 35 years ! !! 

It would afford to the old Officers the opportunity of pro¬ 
viding for their Sons—the above Table exhibits 411 for Mili¬ 
tary Officers’ Sons (whether all in the Cowp«r?ii/r service is not 
stated) now 411yearly. There are in the lien gal, 
800 married Officers out of 1980 Military Officers—-about 550 
in the Madras, and about 250 in the Bombay Army—or total 
about 1,600 married Officers in the Indian Army, thcrcfoie one 
Military Officer in four obtained a Cadetship for his Son—or 
if 400 Officers only be supposed to have Sons of the age (16 
years) required, then, one Officer obtained a Cadetship for his 
Son in 21 years! My opinion was, and is, that the proposition 
could in no way affect the patronage of any Diiector, since, 
if A., B t 0. were candidates, and there were only one appoint¬ 
ment to be sold, the patronage would be exercised in giving 
to A. for example, instead of to B. or C. 

But I would propose the price of Commissions as in His 
Majesty’s Service to bo adopfbd. My proposition was not (like 
Colonel S.’s) to pay off the Company’s debt, but to raise fund;' 
for the legitimate purpose of paying the Pensions of Ofllccrs! 
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India. Nor could a positive failure in the 
present production be regarded by me, other¬ 
wise than as injurious to my future prospects 
in an Army in which I have served more than 
30 years. I have on all occasions spared no 
expense, and though my publications have 
ne\^r been a source of profit to me (^'^) still 
I feel that there is a duty which all Officers 

The Companj^’s debt, like the National debt, is, to a 
certain extent, an advantage—it provides, as Adam Smith 
observed, an income for those who cannot labor, and there are 
political reasons in favor of the Compands Debt to its present 
extent. It was prophesied that 500 Millions Sterling would 
make England a bankrupt nation —1000 Millions produced 
no such .result—the increase of population has spread the 
means for the payment of the interest, over a more extended 
surface; and the Commercial prospects of India, must ere 
Jong, add to the Company’s financial resources—and improve 
the circumstances of the whole Indian Community ! 

1 was obliged to obtain an extension of niy furlougb for 
9 months, to complete the work which I dedicated to the 
Hoii’ble Court in 1825. 1 lost thereby 400£ of Indian Pay 
and Allowances as a Captain, and lost the advantage of au 
earlier appointment to the Judge Advocate General’s Depart- 
nient, which the kindness of the Commander in Chief (Sir E. 
Paget) had designed for me had I been in India. My exertions 
on that occasion involved me in debt, and was attended with 
injurious cotMtequences to my health ; and induced my Medi¬ 
cal friends to recommend the abandonment of my labors— 
which Ideclined. I should hopethatniiie months, spent at such 
a sacrifice, will induce the Hon’ble Court to allow me to rfe/con 
snch time in my period of Service —for tbougii, according to 
Adam Smithes theoiy, my labors did not produce an income ; 
I trust the llon’ble Court will t»ke a more liberal view of my 
exertions. In His Majesty’s Service Officers may have several 
furloughs, without losing their Pay ! 
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owe to the Service to which they belong. Nor 
have I ever entertained the merely cold calcu¬ 
lating notions of the quantum merit. I have 
always been of opinion that as an Officer, a 
Gentleman, and as a Christian, every one 
should try to labor to advantage in his 
calling” or profession, according to the best 
of his abilities—and if he acts according to 
the best of his ability and fails, he will retain 
an approving conscience, and will secure the 
sympathy of his fellow-meii. 

I have the honor to be, 
Honorable Sir, 

Your obliged faithful Servant, 

W. HOUGH, Captain, 

Depy> Judge Advie. Genl, Dinapoor and Benares 
Ditisious oj the Bengal Army, 


Calcutta, 

XQth December, 1836 . 
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Table No. 1, 

Exhibiting the number of Persons tried in the years 

1834 and 1835. 


1 

Years, 

Officers. 

• 

is 

• 

n 

OQ 

sa 

a 

King's. 

Company’s. 

Natives. 

• 

m 

b 

44 

it 

s 

a 

1 

Cm 

S 

es 

Total. 

Kuropean. 

--- 

Native. 

Dragoons, 

Infantry. 

Horse Arty. 

Foot Arty. 

atK 

X 

V ♦: 

• S 

b w. 
9 C i 

y w 

• 

b 

> 

u ; 

Infantry. 

1834, . 

1835, . 

. 

15 

7 

3 

1 

1 8 

i 

48 

5G 

6 

5 

12 

10 

9 

12 j 

5 

0 


9 

1 

139 

118 

Total. : 

31 j 

1 

10 

4 1 13 

104 

1 

U 

22 

21 

5 

26 


257 

Years 1821 to 1833 both) 
inclusive— 10 years pre- V 
ceding, .J 

105 

15 

37 

1 

1 

19 1 

1 

1 

2 

1 

08 





54 

48 1 

1 

483(*) 

Yearly average of 2') j 
years 1834 and 1833,.J j 

5 

2 

C 

52 

S 

11 


2 

13 

5 

1 

128 

Do. of 10 years 1821 to ") 
lS33>-botb, &c . j 

lOj 

Si 

2 

j 

1 


3 

5i 

Si 

1 

5i 

1 

5 j48(') 


N. B. Ill the year 18*28 there were (59, and in 1831 
only 38 persons tried. There has been a great excess 
of trials in the years 1834 and 1835— pai*ticiilarly in 
1834—50 C. on the average of the 10 years preceding 
—See Note (^) p. 113—should be 139, instead of 159— 
but 140 were tried in 1834. 

(’) The total of these Columns is 4o5“but there were others tried not 
introduced into the Columns for 1834 and 1835. In 1834 was 140—The 
number in 11 months of 1835—79 trials. 
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Table No. 2. 

Crimes for which tried in 1834 a«r/']83-i. 


1834. 

Europeak Soldiers. No. 

Absent without Leave,.. 1 

Assaulting a Sentry,. 1 

„ indecent,.. 1 

Burglary,. 1 

Desertion, (^). 6 

Druukenness,. 1 

False and Malicious Accusations,.. 2 

I'lHubordinate Conduct,.. 3 

Malingering, .... .. I 

Munslaugbler,. 1 

Murder,.. 1 

Mutinous. (3). 14 

Mutiny, (^).13 

Post leaving,. 2 

„ sleeping on, .. 2 

Robbery, (*). 6 

Shooting at,. 1 

Stabbing,. I 

Striking N. C. O. &c. (5).22 

„ a Soldier,. .... 1 

Theft,. 4 


85 


1835. No. 

Absent without Leave,... 8 

Appeals,... 3 

Arson. 1 

Cheat. 1 

Complaint,. I 

Desertion, (^). 17 

Disobedience, &.c. 1 

Disorderly Conduct,. 2 

Embezzlement,. 1 

Highway Robbery,. I 

Insubordinato Conduct,. 4 

Mutinous, (3).13 

Mutiny, (3). 8 

Post leaving,. 2 

„ sleeping on,. 3 

Riotous Conduct. 1 

Robbery, (♦). 4 

Stolen Property,.. 3 

Striking N. C.O. (’). 11 

Theft,. 4 

Wounding,. 2 


91 


(®) The DMeilions among jEwropcan^, 23, in years 1834 and 183.5, and 
only 37 in 10 years preceding—2Valii'e$ 3 in 1834 and 1835, and iC in 10 
years preceding. 

(^) Mutinous Conduct and Mutiny—iS iiuropcajis in 1834 and 1835, and 
only 59 in 10 years preceding —Natives I—and 0 Cases in 10 years 
preceding. 

(*) liobkiff-’lO Europeans in 1834 and 1835—and 5 only in 10 years 
preceding. 

(^) Striking Non-Cimmissiooed Ollicers in execnlionof duty—33 Euro¬ 
peans in 1834 and 1835—they were in the 10 years preceding charged as 

Mutiny”—now, add Mutinous, Mutiny (Note 3) and striking, &,c., and 
the total in 1834 and 1835 is 81, an average of 40 yearly—while 59 Mutiny 
in 10 years preceding, give only an average of C—so that tlicso Crimes 
have increased nearly seven fold !! I 
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Table No. ^-—(continued.) 


1RSL 

Native Siti.DfERs. 

Appeftl,. 

Burglary,. 

Deserlion and Embezzlenicnt, 

DcAprtiori.. 

Murder, («). 

AcccBsary,. 

Accessary after fact,. 

Slaves dealing in . 

Tiiefl,»... 


No. 

1 

1 

1 

1 

B 

2 
•I 

1 

4 


22 

1831. 

Camp FoLi.owpRa, No, 

Burglary,..,... 3 

Child Stealing,... 2 

JMiiider,... 1 

Stolen Goods, &c. knowing to he 

stolen,. 2 

Wounding,. 1 


9 


1835. 

Native Soloiep.9. No. 

Desertion,. 1 

Disgraceful Conduct,. 2 

Fraud,... 1 

Murder,. I 

Motioous,. 1 

Slave huving,. 1 

Theft,. 2 

9 

1833. 

Camp Followcrs. No. 

Murder,. 1 


Table No. 3. 
Punishments. 


Uuropeans. 

1831. 


Death, . 1 

Transiioriatioo fur Life, 1 

('oil)muted to ditto,. 4 

Transportation 14 years, I 

Ditto 7 ditto. H 


1833. 

0 

1 

0 

4 

IB 


A'atice Soldiera. ) 

1831 . ! 1833 . 

Death, . 2 ^ I 

Transportation fur Life, 1 ' 0 

Impnsooment, hard la-1- j „ 

bor, 7 years on Roads,/ i 

Ditto 5 years,. 2 j 0 


Transportation, 



( finprisnt. Hard Labor,... 
I luiprisoninent 3^ years, 
i Ditto 1 month, . 

I Camp-follower. 

i Death, ..*.. 


9(«}, 

0 I 

0 i 

I 


1 


1 

2 

0 


(") Murder by Native Soldiers 11 in 1834 and 1835—and only 10 in 10 
years preroding. 

N. B,—The rest of the Crimes are not beyond the average of the 10 years 
precoding. 

(^) 40 Transportations in 1834 and 1835-—or 20 a year—28 in 10 preced¬ 
ing year.s—or 3 a year! increa.se^even«fold 11 !—See Note (®) p. 90. 

(**) 9 in 18.34 and 1835—and 11 in 10 years preceding, more than four¬ 
fold, increase. 
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PUNISHMENTS. 


Table No. 4. 


Imprisonment of European Soldiery. (^) 


Years. 

A 

o 

o 1 

A 

W 

49 

a ; 

a 

> zi I 
1 

Months 

awarded. 

Remitted. 

Inflicted. | 

Average each. 

RauiBrfcs* 

i 

1834 

1835 

58 j 
61 ! 




8| 

6i 

1 1 to 24 months awarded. 

2 to 24 ditto ditto. 

TbeBe were, with one exception, (be¬ 
ing for MilitM'y Crimes)—SolHury 
ImprisoQDieiiU 

i 



292 

1 907 1 
1 1 

— 


Table No. 5. 


Corporal Punishment —(by Gl. Ct.-Ml.) 


Years. 

Europeans. 

I^iitives. 

No, j 

1 

1 -a* 

u 

i < 

Remitted. 

1 V 

>. 
s . 

j: —-3 

a Si , 
» i .r 

! S-'^ ■ 

1 . 1 ’ 

: •6 \ -6 

« 1 <ii 

VI "a ! 

No, * S 

' ^ ' 

; -U ! fis 

1 1 

4 ) 

> 1 
ca 3 . 

J= —"3 

a i 

as 

M ^ 

KS 

IbSt i 
lb35 

1 '' 

3 

y 

' 2600 

i 4980 


mi 

1 

1 

11 

7.i80 


1T81 


Table No. 0. 


1834, 

183d, 



Acquitted, 

Aot Confirmed 
or Disapproved, 

Total, 


. M . 

. 4 . 

. 18 


. 7 . 

. 3 . 

. 10 


ITn 

Tc^) 

28 


(®) 119 Cases in 1834 and 1835—and 114 in 10 years preccdiDg~so that 
in the years 1834 and 1836 they were five-fold I 
(*“) 11 Cases in 1834 and 1835—and 15 In the 10 years preceding; nearly 
four-fold in 1834 and 1835, bnt even 11, or 5 or 6 yearly out of 14,000 Men 
(see Note 1, p, 52, Co,’,s, and 10 A'iwy’.v Rcgt.) are only I in 2400 men yearly. 

(”) 21 Acquittals in 1834 and 1835—0(it of 257 trials, or I in 12, Jn 10 
years preceding 68~out of 483 or I in 8 nearly.* 

('“) 7 not confirmed, &c. in 1834 and 1835—out of 237, or 1 in about 49, 
In 10 years preceding, 36 out of 483, or 1 in 13 or 14. 
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Table No. 7. ('") 

Exhibiting the amount of force and the number of Trials 
by Courts-Martial in the British Army—and number 
of Persons on whom Corporal Punishment was inflicted. 



Amount of 
Force. 

Number 

Tried. 

Average 
Tried. {'♦) 

Number 

Flogged. 

Average 

Flogged. 




1 io 


1 in 

1825. 


4,708 

21 

1,737 

50 

1826. 

lli,or>8 

5,524 

20 

2,212 

41 

1H27. 

111,107 

5,340 

20 

2,291 

40 

1828. 

110,918 

5,314 

20 

2.143 

51 

J829,. 

103,747 

4.782 

21 

1,748 

59 

18.30,. 

103,374 

5,946 

17 

1,754 

58 

1831,. 

103,413 

7,438 

14 

1,489 

69 

1832,... 

103,572 

8,780 

12 

1,283 

SO 

1833. 

103,527 

9,628 

11 

1,007 

102 ('S) 

1834,. 

103,063 

10,212 

10 

963 

107 


Mr. Wakefield gives as the efiect of trials in London Commilments 1839 
to 1831, both inclusive, 320 Acquittals out of 979 persons, tried in London, 
or 1 in 3 acquitted. 

If we take the 21 Acquittals, and add the 7 not eonfirmed, &c. or total 
28, then they give 1 out of 9, and I may apply the same Rule to Regimental 
CourtS'Martial; a fact which proves that in Military trials a more minute 
previous inquiry takes place, than in criminal trials at Home. 

C®) Taken from the Table framed at the Horse Guards, I8tb February 
1836, published in the Report on Military Punishments by the Military 
Commission. No Return for 1832, from the 4th Regiment, for 1633, from 
part of 2d W. I. Regiment, nor for 1834, from 40tb, oOth ; and Ceylon 
Regiments. 

Columns 4 and 6 are my own, as columns 4 and 5 of the Report aro 
explained by the other columns. 

(’*) Leaving out Fractions. 

G. O. Hi G, 24th August f833, the restriclioD order was then pub* 
lished. 

e 























XXXIV 


CORPORAL PUNISHMENT 


Table No. 8 . 

Exhihit ing the amount of Force of the Native Armies of 
Bengal, Madras and Bombay—number of Men flog¬ 
ged—and of those discharged the Service, for the years 
1829, 1830, 1831, 1832 and 1833. 


i 

Strcnotu. 

Lasbes 

inflicted 

yearly. 

! 

Laabes 
per Regt. 
yearly. 

Being 

1 Mau io 

Mea 
yearly 
in each 
Army. 

Bengal, . 

.... SD.'ifri 

8,062 i 

145 

I4SI 

■Mi 

Madras, .. 

.... 42,111 

40,28.) j 

948 

209 


Bombay,. 

.... 20,576 

32,753 

' 1 

2,611 

163 

1 

■1 


The number of Discharges in the Native Army in 
5 j ears— 1829 to 1833, were— 




Yearly, 

Tlptiornl . 

7/jlO_ 


Madras, . 

4,905 .... 

_ 

.... 981 

Bombay,. 

3,043 .... 

.... 608 


(*®) Lord W. C. Benlinck *9 Minute in Council I 6 II 1 February 1835, copied 
from p. 6 U (Selections) of the East Indian United Service Jouinal for Sep* 
tember, 1836. 

Tbe columns in the Table quoted gives, as Heads, Ist, Numbers Sentenc¬ 
ed— 2d, Sentences Executed-3rd, Lashes awarded—4th, Lashes inflicted 
— 6 tb, Discharges. I have blended the Cavalry and Infantry together, as 
is the Case in Table No. 7; and as the Lashes inflicted Aqcs not represent 
the number of men flogged, I must, in my estimate, suppose an average 
of 200 Lashes per man ; the Table being for 5 years, does not show in¬ 
crease or decrease in any year, so I bshe divitted by 5, the only resource 
left. 
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Table No. 9. 

Exhibiting *lhe mmiber of Courts - Martial held on 
N. C. 0. aud Privates of II. M's Regis, on the 
Bengal Establishment in the years 1831, 1832, 1833 
and 1834—(to be compared with Table No. 7.) 


* 


Strength, 

Genl. 

Diatt. 

RegU. 

Total. 

1 ia 

1831-7811 . 

11 

■9 

272 

■R H 

1 

1832- (Jo. (*®). 

13 

■ 3 

338 

<■ 


183.3- do. 

11 

mm 

2/5 

BIh 


1833- do. 09) ..... 


124 

317 

■1 



Ill Table No. % in my 3d Work (1834) I slated 
that the number of Native Soldiers (Bengal) tried 
by Regimental Courts-Martial, were, Cavalry 1 in 300, 
Infantry 1 in 237, in 7 years in the Sirhiiid Division, 
in 2 Cavalry, and 0 Infantry Regiments. 

Corporal Punishment. (™) 

AVith regard to Corporal Punishment in the Native 
Army of Bengal, I have shewn in Table No. 8, that 
1 man in 1481 was flogged yearly, which is about one 
in every Regiment, every second year. ^ I therefore 
think the seeing one man flogged in 2 years, Mould 


('■) P. 83, East Indian Uiiilotl Service Journal, Sept. 1836. 

('“) Since 1829, the Regiments of Dragoons were 734 in strengtl), and 
the Infantry 7.92—1 have assumed the full strength—of 10 Regiuieiits 
(2 Dragoons and 8 Infantry, not including H. M.’s 02d Fool.) 

(“*) The month of Dt'cemhcr,^ 1831, not included—I have n<;sumed 
550 instead of 501 as IhoHotalf in consequence. 

(®“) See p. C7 to81, East Indiau United Seivicc Journal for Sept, 1836, 



















XXXvi CORPORAL PUNISHMENT—DOES NOT 


not be likely to deter men of good character 
from entering the Army. 

1st. The opinions as to the propriety of 
the total abolition of Corporal Punishment 
have been various— 


Pro. 


Con. 


Council of India,..3 

Bengal Committee, (a) . 1 

Madras ditto,. 

Bombay ditto,. 




1 (rt) Unless by 
5 General Court 
5 Martial. 

5 


4 



2nd. That it should be restricted to Gene- 
ral Courts Martial— 


Bengal Committee, 4 out of The Bom- 

Madras ditto, 5 „ 5 1 bay Commit- 

Bombay ditto,(/;) 0 „ 5 >tee allowed it 

— —I for the Crimes 

9 lojof Desertion, 

JNTutinv, Insubordination attended with Vio- 
lence to Non-Commissioned Officers, Maraud¬ 
ing; &c. to Delacinnent Cts.-Ml. in the Field. 

That its restriction to a General Court- 

Martial is inapplicable is obvious, since, if the 
approving authority be not on the spot, delay 
ensues and the object of example is lost; and 
there may be cases, even in a cantonment, 
which may, though raricly, require its 
infliction. 





DETER MEN FROM INLISTING. XXXVU 


Its infliction was greater at Madras and 
Bombay {See Table No, 8,) but that was no 
reason for its abolition in the Bengal Army. 

After the able and conclusive opinions giv¬ 
en by the Duke of Wellington, the Com- 
mander-in-Chief (Sir Henry Fane), and by 
maify other eminent Officers, it would be pre¬ 
sumptuous to say much on the subject, as a 
general question.—See pages 65,67,70,80,86. 

As a question regarding the Native Army, I 
am sorry to differ in opinion from some of those 
whose opinions are entitled to respect. I 
must say that the reason why Native Officers 
and Natives of rank, do not like their sons and 
relations to enter the Army, arises chiefly, from, 
the circumstance of the slowness of promotion. 
A Native Officer told me he had served 40 
odd years before he was made a Subadar, and 
said “ I have risen to this rank when too old 
to be of much use, why should I subject ray 
son to the same misfortune*. ('^) 

P') 1 cannot say what would be the sum of opinions if those 
of the most experienced Officers were collected—but, I must 
say that all with whom 1 have conversed on the subject (with 
very, very, few exceptions) are against its total abolition ! 

1 cannot but be of opinion that it is the Crime and not of 
the punishment, which must be looked upon as a disgrace. 

The giving Evidence against a Brahmin so as to affect his 
life was once considered a Crime in any Hindu—and U is well 
known that Brahmins who committed Murder, were not made 
amenable to a Sontenco*of Death, till the Regulation of 1793, 
of the Bengal Government. Such prejudices have subsided. 
The discharge of a Soldier if flogged for a disgraceful Crime, 



XXXViii EFFECT OF SOLITARY IMPRISONMENT. 


Ill the British Army, as was observed to 
me by a distinguished Officer, no man will 
enter the Army as a Soldier to get 30 shillings 
a month, who can, by any other means, earn 
the same sum in a week /” 

The Soldier’s Book —Like the Livrel du 
Soldat —each Soldier should have Alphabet¬ 
ically arranged—a list of the Crimes and 
Punishments, as in the French Army. The 
Annual Article of War, 132, requires every 
JV. C. O. &c. and Soldier to have a book 
“ to show his Services, Age, Date of Intisl- 
ment, and the actual State of his Accounts "— 
at the end of this Book should be inserted, as 

Theft, &c. lias lon^ been ordered in the B ’nfjal Armj’, but if 
flog^ged for Mutinous, or bigliiy insubordinate conduct*—tlio 
discharge of the Man and return to bis family, would imply 
that disgrace attached to its infliction ; but if punishment 
degrades, surely imprisonment must equally do so. 

It has been stated that in the French Army there were 16,000 
punishments in one year, of which there were 400 Sentences of 
Death, while in the British army there were only two 
(Courier, \%th September, 1833.^ 

Supposing the French 2| times the Amount of the Urtish 
Arm}*, and taking the highest amount in the latter in the year 
1827, and the trials will be found to be 5 in th^ French to 2 
in the Brili.sh Army \--(See Table No. 1.) 

Solitary Iaiprisonmbnt.— M, G. Sir H. Hardinge in his 
speech in the House of Commons, 12th March, 1827, stated 
(in regard to its substitution in lieu of Corporal Punishment) 
that he alluded to the Report of the Commissioners on the 
General Penitentiary, (Benlham's Bill, 52 Geo. 3, cap. XLIV. 
20{\x April l%\2) of the 17lh'^Fehruapy, 1827, in which they 
declare that the system of Puni.sbment by Solitary Confinement 
was found to be less efficacious than had been originally 



soldier’s book of accounts, &;c. xxxix 


follows : for if he can read the owe, he surely 
can the o^4er / 


Crimes. 

Punishments. 

Absence without leave,...... 

1 

from Guards,. 

Desertion,.. 

Mutiny, .. 

Post slpfinino' on .......... 

,, Icavinsf,.. 

Stealing from Comrades, &c... 


N. B.—2 or 3 pages would suffice for the 
purpose—and, should be applied to the King’s 
and Company's Armies, (European and 
Native.) 

expected, and that in many instances it yiras productive of no 
goodeffect on men and boys : and that it was frequently in¬ 
jurious to the health of the prisoners/* 

In America it was ascertained in 1821, at Auburn, that with¬ 
out labor or exercise tbo confinement for any long period led 
to insanity, madness, and suicide—fbe system was condemn¬ 
ed in 1833. 

The efi'ect of Solitary Coufinment must be estimated accord- 
iiig to the strength of the Constitution of the Criminal; and 
Sir R. Peel, ki the House of Commons, 30th May, 1832, said, 
that “ 6‘ weeks had rendered some insane for the rest of their 
lives/* 

“ Labor, in the Philadelphia prison, (1833) is adopted ’ 

kept up as a distiaction—while at (1833) tho frjrr i 

knows labor as a duty, and not as a rclicr. and i > , > 
precisely the light in widch besought to view it, and 
look at it as a member ot a civil community/'— Gazette, 
IHth Jaiiuarif, 1831.) 














LIOT OF subsc:ribers. 


A. 

Anstin,*Iit., Art}-. 

AitillcMy Lihtary. 

Lt . 73(1 N. I. 

Antjuttil, |jt,-Col., Dy. A. G. 

A, ?»r, Ll., /jrjth I. 

Alvc«, N.Lit.-Ofil. Ufsident Jcypoor 
Abl)oit Lt., 72(1N.T. 

„ „ lOili N. L 

Appctley, fit., n. A. 

Anderson, Lt., 44th N. L 
Alston, W. Lt., Adjt., nyth N. 1. 
Atmstrorifj, Ll., 47tli N. 1. 
Aloxaiidor. Capt., .Oth Cavalry. 
Awdiy, J. D., Capt., Madras, 

B. 

Lireh, ffapt., D. J. A. G. 
li(ou|(lia(ii, Lt., Arty. 

Louidcaii, Major, 43d N. T. 
JJIai'kall, Lt.-Col., .‘ittlh N. I. 
){iicli, Eos., 3lHt N, I. 

Loi.sragon, Ciipt., 7'Jd N. I. 
IJ-alson, Oapt., 72(1 N. 1. 

IJ ijIdon, Capt.. .\, A. G. 
JLtMiiner, Ll, (illh N. I. 

U irlon, Co! , !). Q. M. G. 
liiowntifrjj, Lt.j and Adj., H. M.’s 
Olh lU'gt. 

Boiler, lins , 5.^ih N. I. 

B. ubcr, Capt., 8lh Covy, 

Boyd, EriJi.. IBiii N. I. 

Bt'C/lier, En.s., I Uli N. T. 

Adjt. A.ssam Lt. Iiify. 
Backhouse, Lt., doinjf duty do. 
Browne, Lt., H. M.’.i 49th Rest. 
Bartley, Col., II. M.’.s 49th Rest. 
Bird, Capt,, Sc'nr, Asst, A. G.G. 
Bursh, Biisr. Nusseerubad. 
Burnet, Lt., 8th N. I. 

BiiUridgc, Capt,, lath N, 1. 


Bartlet, Capt., 2fllh N. 1. 

Baddeley, Dr. H. A. 

Bean, Capt., 2ad NT. F. 

Bryant, Lt„ dSUi N. 1. 

Bovd, Etis,, OHtli N. I. 

Bilker, Capt,, a3d N. I. 

Bif!S‘<, Col., .Arty, 

Bell, C. II,, Major, do. 

Blair, Capt.. olh Cav. 

Ba/(ttt, CortiK, do. 

Burn, Id . 1st N. T. 

Bri>to(v, Ena., do, 

Bii.stow, Ens.. 7lst N. I. 

Biistow. Fjt., Ally. 

Blake, Capt., 47lh N. I. 

Brooke, Ko.a,. fj3d N. I. 

Bolton. Capt', 47tfi V. L 
T'uller, Lt., Adjt. :td N. F. 
Blertkin.sop, Fns., ,‘Uth N, 1. 
Bracken, F^t., 29tii N. F. 

Bi.shop, Biisr., Madras. 

Bell, Lt.-Col. I., do. 

Boardiiian, Capt., do. 

B'lfjk Society, 2lth Rps**» 

Baker, Capt, 32tl do, do. 

Biich, Capt, Supt. Police. 

• 

c. 

Cartwrisht, Capt, Ar4y. 

Conran, Fjt., do. 

Cardew, Lt, do. 

Carr, Lt., Adjt, Svlhet Infantry. 
Coke, Lt, Adjt. lOtli N. T. 
Cumhericsc, Capt, 73d N. I. 
Corficld, Capt. 31st N, I. 
Cowsladc, Capt., 70th N. I, 

Clerk, Capt. Aity. 

Crichton, r. 4 t.-Col, 64th N. I. 
Creagh, Eos., H.M.’smh Regt. 

* Coxe, Major, 25th N. I. 
Chccthain, Lt.. llth N.F. 

Chalon, Capt,, D« J# A« G., Madias. 


f 
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LIST OF SUBSCRIBERS. 


Clianiberlain, Lt., IT. M. Blst Rrg't. 
Cotton, Lt,, Adjl. (iTtli N. I. 
Clmuibcr.«, Lt.*Col., 9ih Cav. 
Cookson, Lt., Adjt., do. 

Calc 3 , Capt., 4lb N. I. 

Corsellis, Capt., Paj Mr., Poo7ia. 
Crouinielin, Capt, 1.st Cav. 
Codrington, Lt, Adjt. 40tli N. 1. 
Christie, Lt, H. A. 

C'onoBy, £. B., Ll., 6th Cav. 
Cliartei, Major, 5th N.I. 

Covi icy, Capt., 35th N. I. 
Chu«chili,Col.,Otfg. Qr. Mr. Gent. 
K. T. 

CailetOD, H, Lt., Arly- 
Cowpar, Lt.,51)th N. I. 

Cooper, Col., 34th N. I. 

Canipbcll, Lt., 53d N. L 
Codd, Lt., Adjt. H. M.% 44tli Regt. 
Cadell, Lt,-Col.,iW«<//fl^, 3 Copies. 
Cramer, J, H , Capt., Madras. 

D. 

Dalton, Elis., 9th N. I. 

Dixon, Lt., 43d N. I. 

Doolan, En*i., I2ih N. 1. 

Douglas, Capt, H. M. 9th Regt. 
Deare, Lt., do. 

Douglas, Capt., A. A.G. 

Dyke, Ens., ‘25th N. I. 

Dodgin, Capt., Adjt,, H, M.’s 3Ist 

Regt. 

Danitll, Ens., TT, M.'s49tb Regt. 
Day, Lt. Arty. 

Dixon, Capt., Arty. 

Downing, Capt, 3d N. I., Joudh- 
poor Legion. 

Dougia.s, C«pt, 49th N. I. 

Dick, Lt.'Col., 7l8t N. 1. 

Daniel, Lt.,47th N.I., In‘r. l.st N.I. 
Dunsoiure, Capt., Madras. 

E. 

Kekford, Major, Gth N. 1. 

Erskin, Eos., 73d N. I. 

Elliot, Ens., 43d N, I. 

Ellis, Lt., 4l8t N. L 
Edwards, Ens., 70th N. 1. 

Ewart, Lt., 5dth N. I. 

EltoD, Ens., 59th N. I. 


F. 

Fcnning, Ll., Arty. 

Freticli, Lt, Ti. M.’sOlh Regt. 
Field, Lt,, do. 

Freeili, Lt.,55th N.I. 

Foijuetl, Lt., Adjl. (>7lh N. I. 
Fuichc'i, Lt., do. 

Flench, Dr , U. M.'.s49th Regt. 
Fi..!hrr, Cupt,, 48ili N 1. 

Fiasei, Col., I’utvatg'ore. 
Fiyer, Major, Madras. 

G. 

Godficy, Lt, 43d N. I. 

Greene, Lt., 70ih N. 1. 

Graham, Id., 72d N. 1. 
t Giabame, Dr ,69sh N. 1. 

Graitain, LL, N 1. 

Gordon, Lt., 1 1<h N. 1. 

Grilliit, Capt., ‘iltli N. I. 

Gui.se, Ens., liu. 

Goldie, Capt., 47th N. 1. 

Grant, Major, 67tli N. |. 

Gregory, Capt., 11. M.’.S'19lb Regt. 
Giant, Lt., do, 

Gilaiore, Lt., Enginens. 

Graham, iMajor, lliil Rangers. 
Goodwyn, Li., Eiiginecis. 
j Goldney, t'apt., 4th N. I. 
j Gtillilhs, Ll.-Col., Aity, Bomhay. 
Godde.s, Capt., H. A. 

GiitTilhs, Messrs, and Co., Madras, 
2 Copies. 

Guiding, Lt., 35th N. I. 

Greene, Lt., Engincer.s. 

Gilmore, Lt, 59ih N. I. 

Grant, (L Capt., Arty. 

Gibb, Lt., 34th N. I. 

Gummer, Lt.-CoJ., Madras^ 
Gutnell, Lt., 68th N. L 

II. 

Hart, Capt., 43tl N. 1. 
llaioptoii, Lt., 3lst N. 1. 
Hannneisley, Eij.s., 41»t N. I. 
Ilarri.s. Lt.-Adj., 70th N. 1. 
Henneis.sy, Lt., do. 

Hearsey, Major, 6ih Cav. 

Haldane, Capt., 32d N. 1. 
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Hnoffh, H. F. Supd.-Surgfcon, 
C Conies. 

lliitop, Ens., H* M.’sWth Rcgt. 
Horne, Ens , 55tl«*N. I, 

Hicks, Lt., 3d N. 1. 

Inti., 8Ui Cavy. 

Holliiigs, U , (JOili N. I. 

lulr,, 2.it[i N, (. 

Here, Lt., 18th N. 1. 

Haniilion, Rns, 2Uh N. I. 

Ilnifr, Ens,, 24ih N. T. 

Hirk«^ Capl„ fi7lli N. 1. 

lUiii, Ll.-Col.. II. M.’s 4Dth Regt. 

Henderson, Lt,, <lo. 

ILwett, (Tapt., 62(i N. I. 

Il.iinplon, Biigr., Nc.inucli. 
Hawkins, Lt.. II. 

Hawko, M ij r, {)lh ra\y. 
llnuhes, t^ipt.. 4l!h N |. 

II trriotf, Lt.-C'd., 0 h C.i\. 

Ilasell, Ens,, 4Idi N. 1. 

Hnlhr-w, Lt -Col., do. 

Hewitt, t'apt., 33d N. 1. 

Mull, Cdp'.. A. A. O. 

Hoduf s, Ca{)t,5'.li Cnv. 

H\.s)4ip, Lt , AJJ li N. 1. 

H,)niitli)i>, M.ijor, 22d N. I. 
Hoitings, Lt.,'17lh N. f. 

ILi.sell, Et..s„4Sili N. I. 

Hariis, Lt -Col , 63(1 N. I. 

H ogguu, Capt., do. 

Hamilton, Lt., 34th N. I 
Ilaipei, C. II., CapU, Madras. 

I. 

IlilT', Capt.,67lh N. I. 

Irving, Cornet, 1st Cav. 

J. 

Ji‘tikin.s, Capt., Comssi*., ^ 
Jeiiner, Lt., A*djt, Rarughnr Bii. 
ifnenh, Arty , linmhni/. 

J"hn>ton, IJrigi., Outle. 

Johnstone, W. B, Lt., Madras. 

J ime.s, R,, Lt.-Cul., do. 

Jacob, Capt., A. F. A. Kallinwar. 

K. 

Knipe,Lt., Adjt., I7th N. y^Uarolt. 
Kinleside, Lt, H. A. 

Kennedy, Col., &ih Cavy. 


Knyveli, Capt., 64ih N. I. 
Kennedy, Lt., 25ili do. 

L. 

Lister, Capt., Comg. Sylhet L. I. 
Lawrence, Eo.s , 7.ld N. I. 
Lawrenson, (’apt, Any, 

Lane, Capt., 2(1 N- I. 

Lefevre, Col., 2J)th N. I. 

Luard, Eos., d5<h N- I. 

Lydiard, Eos., litli N. I. 
Lawrence, Capt., Coiitg. Ramghur 
Battalion. 

T.atouchr, Capt., M. B, 

Liltler, (*o|,, 7(>ih N. I. 

Lane, Capt., Arty. 

Lloyd, Lt, S. A. 0. G. 

Lighifoot, S. Es<}., loth N. I. 
Lloyd, F.ns., 5.3d N. 1. 

Leadbeatei, Capt.. do. 

' Lawrie, Major, Madras. 

Lewis, W. G. T., Capt., Do. 

Jif. 

Maidinan, Capt, Aity. 

Mackenzie, F. (v., Lt., do. 
Mainwarinir, Lt,, 3:id N.I. 
Mathison, Lt., Cvl» N. 1. 

Murray. Ens.,9t}i N. I. 

Maddock, Lt.-Col., lOtli N.I. 
Marshall, Lt., 73d N. I. 
Mackintosh, Eos, 4.Jd N. I. 

Meik, Lt., 31 si N. 1. 

Maitland, Lt,, Adjt., 72il N. L 
Michell, Ens., do. 

Macdonald, A. U , Capt., O. D. J. 
A G 

Metcalfe, Lt., n. M.’s 9th Regt. 
Marlin, Major, o7th N. I. 

Masson, Eo.s., do. 
j Monltiic, Lt., do. 
j iMnoie, Lt.. .\djt,8ili Cavy. 
McKean, Cnpt,, Adjt. and Qr.- 
Mr. E. Invd. 

Miller, Capt., 2.'itli N.I. 
IMaekiutosh, Lt.,24th N. I. 
Matlliie, Capt., E Regt. 
Matthews, Lt., Adjt., Assam L. I. 
Maclean, Capt„G7th N. 1. 

Mcik, Lt., H. M.’s 49ih Regt. 
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Monti, Mfljor, HvrlerRliad Residy. 
Mi-Lt'od, Col., C-hief Knp;ineer. 

W lit'olm, f^ir 0.—-Cnpi. 11. N.oud 
Sni't. India Navy. 

WaKer>, Mr., Circulating Library, 
Jiinnbat/, *20 Co;»ifj. 

Moule, Capt., 23J N. I. 

Moore, Lt.. 1st Cavy. 

Macvilie, Capt., JS)ili N. 1. 
Itlarsliall, Capt. fisih N. I. 
MonPiili, Lt., Col., 36tii N. I 
MacGcoige. Capt., l>. J. A, G. 
MoMorinc, Capt., Aity. 

Itlasler, Lt., 7tii Cavy. 
M.iinwiiiin^, Lt. l.nt N. I. 
Morii.sim, Li. (j‘?d N. 1, 

Maclean, Capt, A. i). C., Mtulms. 
McClellan, t'apt., do. 

N. 

Newton, Col., 2jlh N. T. 
Nicholett.s, Kns., *28tU N. I. 
Nesbitt Lt., 53(1 N. I. 

Noltidgc, Capt., Madras. 

o. 

Oliver, Capt., 73d N. I. 

O’Hara, Capt.. ‘2(1 L. H. 

Otter, Cant., H. M, -19th Regt. 
Oldticid, Capt., 4lh N. I. 
Oi^lan'ier, IJrigr., Cawiipoor. 
Oldfcild, Capt., 5tli Cavy. 

Ogihy, Lt., 15lh N. I. 

P. 

Pownoy, Lt, Col,, Arty. 

Penny, .Mujor, A. A. G, 

Prior, Li., Adj. Gltli N. I. 

Phavre, Efts., 7tli N. I. 

Ptuiln rton, Mfijor, OGlh N. I. 
Pa.sley, Capt., H. M’s. iUtb llegt. 
Pearson, Lt., do. 

Paltcnson. Ens., 4lb N. I. 

Powell, Lt., 28tb N. I. 

Peitingali, Capt, Cowg. 6tb L. 
Hor.se. 

Pollock, Col., Arty. 

Paton, Lt., 47lli N, I, 

Poll, Lt., do. 


P.ilmrr, L<., 4^1111 N T. 

J*iole, Ciipt, 3 ! N. 1. 

Paliuei, .1. J. Majoi, Madras, 

n. 

Uicp, Lt.. Atlj..GtIi N. I. 
lleevea, Lt., yth N I. 

Ramsay, Ll., 10th N T. 

Uapei, Col., 70lh N, I. 

Ilobettsun, |{. Imis., do. 

Roherl'ion, P. G. En.s., do. 

Rose, Lt, 72a N. I. 

Rohiu.soii, Lt., H. M. f)!h Regt. 
Itichardsoii, Li., .‘r/ih N 1. 
Raven.xciot'l, Lt.. E. Invtls. 
Rainsar, Major, ;iith N. I. 
Reynold.s, Lt., H. .M. Oueeu’s Uegt. 
Ricketts, L*., !sl Cavy. 

Ryves, Lt, 3il L. Iloise. 

Riddell, Lt. and Adj., OOtli N. I. 
Roberts, A. Lt. Col,, Enr. Regt. 
Rictiaidsoe, Lt.. \rlv. 

] Rahan, Capt., 47tli N. 1. 
j Reliep, Alajor, 20tli N. I. A/«r//'«A’. 
R< > iiidds. Lt., do. 

Raikes, R. N., Lt., ii7ih N. 1. 

S. 

Shelton. Col,, H. M.’s 4llh Regt, 
i Sturt, Capt. N,, M. jj. 

1 Sturl, Capt. F., lipli N. I. 

I Swetenliam, Capt., do 
Swinhoc, Lt.-Col , 73<1 N. 1. 
Slephen, Lt., 41st N. I. 

Salmon, Lt.,.Col., 72d N. 1. 

Smilb, Capt., 2.‘M N. 1. 

Scott, Eos , Qr. M. H. M. 9lh Regt. 
Smith, Col., Sth Cavy. 

Smith, Major, (i3d H. I. 

Stewart, Capt, Ft. Adjt., Chunar. 

I Simpson, Col., 2Uh N. 1. ■ 

I Singer, Capt., do. 

Spry, Lt, do. 

Simmonds, Capt. Conig. As.sam 
Corps. 

Sage, ('apt., 48ih N. 1., Executive 
Oflliecr Dinapoor. 

.Sl)aik>i, Cant.. H. M. 49tli Regt. 
.Stcpheii.s, Major, do. 

Shakespear, Lt., do. 
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Stean, Capt., H. M. 49th Rcgt. 
Spp<;k, Mitjor, 4lli N. I. 

S.iltiT, Lt,, Adjt., do. 

Salter, ISrij^r. G^nl., Pnona. 
Sampson, Capt., O, D. J. A. G, 
Smith, LI, N. I. 

Smith, Lt., 49th Iiitr, Isl Cavy. 
Scott, Capt., 1st Cavy. 

Skardon, Ll., Col., 4Dth N. T. 
Stein, Ll., do- 
ScotK Lt., 6th Cavy. 

Sa»!rit‘t««, Kos., 41ih N. I. 
Shubrick, Col., 7th Cavy. 

SherifF, Capt., 48th N. I. 

Siddons, Kn.s.. 0.1(1 do. 

Stciiart, G. M. Bri»'r., HTnrh'»s. 
Skinner, Major, H. M.'.s list Kcgt. 
Skinner, Lt., S. A. C. G. 

T. 

Thomas, Capt., 71d N. I. 

Todd, Capt, Lilli do, 

T iilenliain. Capt., 3d Cavy. 
Thompson, Capt., O. A. A. G. 
Twemlow', Capt., Aurnngabad. 
Troup, Capt,, loth N. I. 

Tioup, Ll., G3d N. I. 

Turton, Lt., 3d N. 1. 

V. 

Vf rncr, Eris., 9lh N, I. 

Voyle, Eos., lulr., 39th N. 1. 


Vpysie, Capt., 7th Cavy. 

Van Horurigb, £as., 4Bth N. I. 

W. 

Woodburn, Capt , 9lb N. T. 
Wikson, Eti.s., do. 

Wilson, Lt., loth N. I. 

White, E.-G. Capt., A. D. C. 
WaUon, Major, .'>,'>th N. I. 

White, Major, Conig. A.ssa(n L. I. 
Wemyss, L*., doing duty. 

Wilton, t’apt, 4Ui N. I. 

Wilcox, Lt., do. 

Wil.son, Lt, do. 

Wilkie, Ll., do. 

Worsley, Lt.-Col., 28th N. I. 
Wyllie, Capt., M. B. 

Wintlf, Capt, 7lst N. I. 
Wheeler, Lt.-Col., 48th N. 1. 
William.-^on, Lt., 63d N. I. 
Wallace, Major, 934 N. I. 

Wi.se, Capt,, 29lli N. I. 

WiKon, liiigr. GcnI., Madras. 
Wright, Major, do. 

Woudburn, Capt., do. 

Y. 

Yates, Lt.-Col., .01st N. I. 
Younger, Lt., lotr., .'ifith N. 1. 
Young, C.ipt, n. M. 31st Ile^t, 
Young, Lt., T>. C., Oidnanee, 
Young, G., Major, G8lh JS. I. 


N. H.—The Author takf:s thi.s opportunity of returning hi.s grateful 
thank.s to his Brolhur Ollicors who have subscrihed to his Work. 


The names of many more Suhscrihers arc daily expected, but he 
fears they wiH ariivis too late fur iusertion iu this List. 

It is gtafifyitig to him lo find that lie ba.s met with such a liberal 
.support, in the publication of a Work which ho hopes will, in some 
degree, give .satisfacliun to his very numerous Sub.scrihers—an exten¬ 
sion of the Plan oiiginally proposed, ha.s created .some delay—and the 
constantly inercasiojr number of Subscribers, has leiideied it iiece.S'a>y 
to strike off inoio Copies, and to make a reprint of parts of the Work, 
at several periods, during the course of its publication. 

W. H. 
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® TOiiuc 
tlBRAUY 
18 .','.; 


Punishment of Mutiny, Desertion, and 
OTHER Crimes; BY Death ; Transportation; sir* ’ 

AND OTHER PUNISHMENTS. 

1.—“ That if any person who is or shall be 
Corainissioned or in Pay as an Officer” (‘)—The same 
in Clause 1, Annual Mutiny Act. The wording of the 
Clause should be—“ That if any person who is or shall 
be Commissioued or in Pay, or on Half-pat/, (*) or 
hold a Hreret Commission above his Regimental Rank 
without Pay" —“ or who is or shall be enlisted or in 
Pay as a N. C. 0. or Soldier,”(^) or in any other 
Military capacity. 

a ,—1 think the following Articles of Section XII. 
of the Company’s Articles of War should, as liable to 
the Punishment of Death, or Transportation, be includ¬ 
ed in this Section of the Mutiny Act : — 

Art. XL “ Violence to persons bringing Provi¬ 
sions to the Camp or Quarters.” 

(‘) To add, or “ while under Suspension from Rank, Pay, and 
Allow'dnces” if Suspension shall be retained as a Punishment. 

(*) Siinmoos p. 10, ed. 1S35, states, that Tyticr declares, on the 
most indisputable Authority, that the Avojds “ Commissioned or in 
Pay,” were not intended to include Ollicers on Half Pay ; but those 
holding Brevet Commissions without Pay. Lt. Jas. Hluke, on H. P. 
was tried, in May IB03, and so described in the Charge. Also, Lt. 

John Muhuii, H. P. Slh W. I. Kegt. in 1810. And Rt. Lt..Co!. 

Baley, H. P. 98lh Regt., for Unoflicer-like conduct in January 
182b, placed on H. P. in November 1828. 

isiuce both HfP. and Brevet Ollicers arc considered amenable, 
it would be more correct to declare them so by Knactnient. 

(^) Simmons p. 14, slates that “ Masters of Bands, Serjt. School 
Masters, Serjt. Armourers, Drummers and others who, though not 
inliated or attested, are in the receipt of Pay as N. C. O. and Sol¬ 
diers,” are included in the term “Soldier.” He does not recollect 
that, except Band Masters, who receive sometimes a salary without 
being inliated, to which some object,—all the above persons are Ser¬ 
jeants in the Regiment. Such Band-Masters must still be considered 
as Camp-Followers; and, though liot subject to the M. A. and 
Articles of War, for Alily. Crimes; would, in places where other 
Soldiers are tried for Civil Crimes, such as Murder, &c. he triable by 
a Genl. Court Martial for such crimes. 


A 
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Art. XIT. Forcing a Safe-goard.” 

Art, XIII. " Making known the Watch-word, or 
giving a false one.” 

Art. XIV* “ Making false Alarms in Camp or 
Quarters.” 

Art. XVI. “ Relieving or harbouring an Enemy.” 

Art. XVIII. “ Going in search of Plunder.” 

Art. XIX. “ Casting away Arms or Ammunition.” 

3. —There are similar omissions in Clause 1 of the 
Annual Mutiny Act ; for, though His Majesty is 
authorized to frame Articles of War, extending to 
Punishments less than Death, or Transpoiiation for 
Crimes committed within the United Kingdom of 
Great Britain, Ireland, or the British Isles ; and even 
to the above extent when committed out of Great 
Britain, icc. : still I am of opinion that such Crimes 
as are punishable with Death, or Transportation in 
Great Britain, or in the Company’s Provinces in the 
Fast Indies or elsewhere, should be provided for by 
Legislative Enactment: His Majesty’s Prerogative 
in cases of Articles of War for such Crimes committed 
out of Great Britain might be conceded, perhaps, for 
the sake of the improvement. 

4. —My object is to produce uniformity in the Mili¬ 
tary Code, and as the Articles of War are framed upon 
the principle of a graduated scale of Punishments; so 
should the Mutiny Act be arranged, and all Crimes 
punishable with Death or Transportation ought to bo 
classed under distinct heads in the Act; and not part¬ 
ly under Clause J, and partly under Articles (> to 18; 
all of which I therefore recommend be included in 
Clause 1 . 

5. —The concludingwordsof Section 1 ., and ofCIause 
1, “ shall suffer Death, or such other Punishment('*) 
as by a Court Martial shall be awarded,”—should be 
“Death; TttANSnoRTAi'ION ; or such other Pun¬ 
ishment or Punishments, as by a Genera/Court Martial 
shall he awarded,” as laid down in Articles 7 and 17. 

().—I would also suggest, that the Crimes punish¬ 
able under Clause 1, shuuM be detailed as iu the 

• 

“ Puoisliinents** iu Svetioa I., au additional PuoisbmeQt 
under Clauses 7 uoU ll. 
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Articles of War, thus :—or ** Who shall desert from Art. 7 . 
our Service (whether or not he shall re-enter or re-enlist 
in the same) 

(^) “ Shall, if a Soldier, suffer Death ; Trans- SENTENCE. 
PORTATION, or such other Punishment as by a Ge¬ 
neral Court-Martial shall be awarded. ” By this ar¬ 
rangement the Code will be rendered more simple. 


PERSONS ACCUSED OF THE CRIMES OF 
MURDER, &c. TRIED BY GENERAL 
COURTS-MARTIAL; IF MORE THAN 120 
MILES FROM THE CITIES OF CALCUT¬ 
TA ; MADRAS ; AND BOMBAY. 

1. —The Act should give authority without any War- Section 11, 
rant, and for the reasons assigned under Section XV. 

2. —As the Act has been in force more than 12 
years, it might be advisable to try those Crimes when 
committed within 120 miles of the Cities of Calcutta, 

&c. There are 4-5ths of the European Troops, in 
Bengal, o\it of the above limit; as the trials would 
not then be liable to delay in awaiting the com¬ 
mencement of the Sessions, and unless they were 
tried before other Cases, further delay may ensue. 

Suppose again the Regiment or Company to be under 
Orders to proceed to the Upper Provinces, in fact 
to have marched before the Trial was commenced in 
the Supreme Court^—Officers, Soldiers and others be¬ 
longing to the Troops may be detained in Calcutta. (^) 

3. —Immediate trial does not take place—but, what 
is of most importance, the Regiment loses the benefit 
to be derived from the example if a Capital Case ; the 
men lose si^lit of the offender from the moment he is 
made over to the Civil Power. The Author recollects 
that in the House of Commons some Members object¬ 
ed to such Trials by General Courts-Martial by Oflicers 
of the Army, hut the then President of the Board of 
Control (Mr. Wynn) satisfied the House 011 this 


(®) This word draws attantion to flje Punishment, 

(®) The Author touched upon this subject in note 3,p. 738, hi 
first Work (1821). 
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point C^); and assured Honorable Members that the 
Ofticers of the Army were men of good education. (®) 
4.—The Crimes triable under this Section are, 
“ Murder, Theft, Robbery, Rape, or any other Crime 
which is Capital by the Laws of England” The 
102od Article of War adds, “ Treason, Coining, or 

(’) Now, (0. O. C. C., 25th June 1832), no Officer of less than 
6 ears’ scrrice in tho Army is appointed a Member of a General 
Court Martial, if Officers of such standing are procurable. -Many 
are Ensigns after the above period, and there are always 12 out of IS 
Officers, composing the Court of 25 or more years of age, while 21 
years is the legal age of Jurors, and as Military Men, of the present 
day, have as much knowledge as persons who are usually Jurors, 
the A uthor cannot perceive the utility of the exception in cases of 
Trials within 120 miles of Calcutta, &c. Besides the Work by Captain 
Simmons, the Author has, during the last 14 years, himself published 
three Works, and many other Officers daily write upon all interesting 
or doubtful points, so that there is no want of iaformalion in regard 
to judicial duties. A Prisoner can suffer no injury by any 
illegal Act of a Court Martial though tried for Murder, as Section 
IV. 4 Geo. 4. c. 81 requires the Concurrence of the G. G. or Goir, 
in Council, before the Execution of the Sentence—lhe Securities 
therefore is four-fold—I, the Judgment of the J. A. G.—2, Of the 
Coriir. in Chief.—3, Of the G. G. or Govr. in Council.—4, If re¬ 
quired that of the Advocate General—and may be that of the Judges 
of the Supremo Court. 

As Military Men have more leisure than persons who are usually 
Jurors, and we have a reading public in the Indian Army—it is im¬ 
possible to conceive any valid, or reasonable, objection to trial by 
>lilitary Courts in d//Cases—-the extension of trial in the Moofusil 
of Cases where Europeans are concerned under Act XI, of 1830-— 
(the extended application of Section 107 of 53 Geo. .3. c. 15 : 1 ), would 
seem to open the Field for Improvement in Military Jurisprudence. 

It is well known that tho', as observed by Lord Brougham, (Speech 
on Criminal Law) there ore more shades of dilfereiiee in the Cases of 
Murder than in any other Crime, still in the Army such Cases are 
usually more simple in their proof's—then* are no such Cases as tliose 
of Eugene Aram; the Man’s; Mr. Parker’s; Hv-'mming’s, t^c.—e have 
DO caiies wherein you must travel back to distant lime—or wherein 
a complexity of circumstances occur likely to distract the mind.— 
In the Army Crimes proceed from Drunkenness, and the fatal Act is 
the result—-so that, as to time, seldom more than 2 or 3 months are 
comprised in the Alfuir. 

If common sense be one of the best qualifications of a Juror 
Officers in the Army certainty possess that together with qualities of 
a higher degree. Besides the Men should in the Colonies and in 
tlie East Indies be taught to look to their Officers as their Judges; as 
well as Military Superiors: and there must often be occurrences of a 
Military nature mixed up with Civil Crimes committed in or near 
Barracks best known to Military Men—I would therefore, strongly 
urge that the Legislature shoiildhbe induced to extend the trial by 
01. Cts. Ml. in all Cases in the East Indies.” 

(*) The March of Intellect pervades all Banks, and I hesitate 
not to assert, that no Army in the World possesses men of better 
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Clipping the Coin.” It would be better to state, 

“Capital or any Crime punishable under the ** Act 
for the Admimstration of Criminal Justice in the 
East Indies,’' {^) or any other Act which shall at the 
time he in force; for all the Laws of England do not 
extend to India: such Enactment would declare, at 
once, that the Army in India is amenable to the 
Act.(*°) 

5.—The 102nd Annual Article of War recites, that I02iwl Art. of 
—“Any Officer or Soldier who may be serving, &c. 

W'here there is no Civil Jurisdiction in force, by our 
Appointment, or under our Authority, who shall be 
accused of Treason, Murder, &c. shall be tried by a 
General-Court-Martial.” 

Capt. Simmons p. 25 states that a Soldier, accused 
of a Civil Crime, where there is no form of British- 

• 

Eilnralion and Talent, many of whom devote their attention to all 
subjects, which arc calculated to enlarge and improve the human mind. 

C') 9Ui Oco. 4 c. 74. 

In Bengal Officers, Soldiers, and others are tried under the 
Act, but it is said there has been a doubt at Bombay on the subject. 

Colonel V. Kennedy in his Work (1832), p. 271 states, that “ Genl. 

(^urls Martini cannot try counterfeiting Coin under Section 73, Olli 
tieo. 41h c. 74 (t/te Act), but must make over the Soldier to the 
Civil Power.” If so, neither can Military Courts try Cases of 
Murder; thus the Colonel (who seems to liave consulted the Advo¬ 
cate Genera), or if he did not should have done so; ifhe did both 
deny the Military jurisdiction) assumes an opinion which is not coun¬ 
tenanced hy the Advocates General, or Judge Advocates General, 
of Madras and Bengal. The words of the 127lh Section of the Act 
in question arc—“ in the same manner, as persons employed bij or 
hi the service of the snid United Compani; asc now by law subject and 
amenable to the said Jurisdiction of H. M.’s Courts of Justice,” (the 
Supreme Courts) are conclusive, for there is a transfer of jurisdic¬ 
tion under Section 11., 4th Geo. 4 c. 74 from the Supreme to the 
Military Courts. Before the new Act (1829) this transfer was made 
(1824), and as the Military Courts used, then, the same Laws as 
the Supreme .('ourls, it seems difiicult to imagine a transfer 
nominally alone, without the essential qualities of an Act 
which recites in it.s Preamble that it is, “ for the better Administra¬ 
tion of Justice in the East Indies!” or, that a British Legislature 
should have overlooked the fad, that, otherwise—a Crime committed 
fcilhiH or beyond 120 miles from Calcutta, &c. should be tried by 
diflerent and more severe Laws—the Act, in question, should have 
included the provisions of the 39 and 40 of Geo, 3 ; by which in cases 
of Murder fcontrary to Section 27 of 9 Geo. 4 c. 74) there is a 
power insteau of ordering execution, to sentence to Transportation for 
Life—if the Supreme ConrUhave Ihif power, the Governor General, 
or Governor in Council should equally possess it ; as, otherwise, 

Civil and Military persons have not equal advantagest 
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Civil-Judicature, can no longer claim to be tried by a 
Court Martial, and according to tbo Laws of England, 
it there be a Court of Civil Judicature in force, (") 
under the Authority of His Majesty.” 

G.—The Direction, as to (juernsey is, that all 
Causes between a Souldicr (**) and Inhabitant, upon 
breach of the peace('^) the Tryall be left to the Civil 
Magistrate and the Souldier delivered up to the Civil 
Oflicer ; and the Offender punished according to the 
Law of the Place,” is by an Order in Council, dated 
llHh Feb. 1600. It would be right to add the following 
words after those of the 102nd Article 

Aay Oflicer or Soldier who may be ser\iiigin, &c., 
or in any place beyond the Seas, where there is no” 
(British) “ Civil Judicature in force, by our 
Appointment, or under our Authority, and who shall 
be accus|^ of Treason, Murder, &c., or of any other 
offence which, if committed in England would be 
a Capital or other Felony—&.c.; shall be tried by a 
Proposed General Court Martial; Provided, that, where there 

iniendiucnito • -try. , . . 

Article 102, (I lyiril Jndivature ()}/ our Appointment, or under 

our Authoritij, as in our British Isles of Cvenisei/, 
Jersey, Alderney, Sark and Man, and all Isles 
thereto, and to Fniyland and Ireland and Scotland 
belonging on (lie trial of any Officer or Soldier or 
other person helonying to our Forces, the Form of 
Procedure and the Sentence to be passed on Convic¬ 
tion, shall be in Conformity to the Laws of England 
which maybe in force ;—any Order in Council or Act 
of Pai'lianieni to the contrary notuilhslanding." 

.s to India. 7. —Xhe words “or of any other offence wliich, if 

committed in Enyland, would be a Capital or otiior 
Felony,” and “ such Sentence nevertheless to be in 


(”) Though it he French, Spanish, Portuguese, or Algerine, 
which may be “ under the Authority,” p. 27, it f,eeins that a British 
Soldier at Guernsey pleads through an Interpreter—thalthe examina- 
tions are in private, and many of the Judges who are to pass Judg- 
meut, are not present at the examinations ! p. 29. 

('*) “ Oflicer,” not named. 

No other Crime is mentioned. 

('♦) The Soldier in Guernsey might sufler Death in a Case <’or 
which, in England under 7 aiAl H Ge<j 4 , would be less severely 
punished. 

See Clause Hi, M. A. 1835. 
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conformity to the Common and Statute Law of 
Englandevidently apply to Cases where the Laws of 
England arc in/orce ; such as at Gihrullar, &;c. ; but 
in the East Indies where the Act 9 Geo. 4 c. 74 has 
been specifically framed for India the words should be 
“ which if committed in England, or in the East 
Indies would be a Capital or other Felony,” and 
“ such Sentence nevertheless to be in conformity to 
the Common and Statute Law of England, or when 
our Troops shall he serving in the East Indies^ 
according to the Laws there in force^' are required ; 
for Section II. of 4 Geo. 4. c. 81. was framed before 
the 9 Geo. 4. c. 74, and uses the words “ Capital by 
the Laws of England.” The latter Act should have 
pointed out a necessity for the above alteration in 
Article 102. 

8. —The Concurrence of the G. G. or Governor in 
Council required by Section IV. 4 Geo. 4. c. 81. 
should have been inserted in Article 102, as to the 
East Indies. It takes place in point of fact, in 
regard to Kings as well as Company’s Soldiers ; 
for the 4 G eo. 4. c. 81. is still in force ; and the above 
Article should have included this Concurrence in the 
Sentence, in the East Indies. 

9. —The Court may, under Article 102, instead of 
a Sentence of Death, award one of Transportation as 
a Felon for Life, or for a certain term of years. (’") 


(“^) See G. O. H. IVI.'a Troops iuIndia (and Oompanj’s) 14th Mareh 
1836. Private Reeves, H. M.’s IStli Light Infantry, tried for Murder 
sentence “ Death”—Approved (Signed) H. Fane, Genl. Conor, in 
Chief, East Indies. . 

The Rt. Hon’ble the Govr. Genl of India in Council Concurs, &c. 

* (Signed) Auckland. 

„ A. Ross. 

„ W, Morison. 

„ H. SllAf' P'51'EAR. 

(‘'^) The 27til Section of OGeo. 4.c. 71 falls short of this in the 
Case of Murder; but the 39 and 40 Geo, 3. admits of a Sentence of 
Transportation for L{/V instead of Death,—this rests with the Su* 
preme Court—The 11. Section 4 Geo. 4 c. 81, should have this 
Provision, as well as the I02nd Article of War, in direct terms; for 
tho’ there is a General License, the Law of England, and Section 27— 
9 Oeo. 4. c. 74—makes an exception in the case of Murder—so that 


Proposed. 


And as to Sec¬ 
tion II. 4 Geo. 
4 cap. 81. 
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The Recording a Sentence of Death under Section 
27, 8. Geo. 4. c. 74, is certainly unfit for Military 
persons (‘*). ‘ 

10. —The Commander in Chief under Article 102, 
can commute a Sentence of Death to Transportation, 
and so can he under Section VIII. 4 Geo. 4. c. 81. 
Concurrence in this Case is not laid down in the 102d 
Article. The IV. ('®) Section and 102d Article 
should have this Clause—“ provided, &c. that in s\|l and 
every case wherein a Sentence of Death or Tran.sporta- 
tion shall be pronounced for any such Capital Ofi'ence, 
or wherein a Sentence of Death shall he commuted to 
one of Transportation, for any such Offence, committed 
at, the Governor General or Governor in Coun¬ 
cil shall concur in such commuted Sentence. This 
Concurrence is, however, always obtained. C°) 

11. —The Kin g reserves to himself the power under 
Article 102, instead of causing a Sentence of Death 
to be executed ; to order Transportation for Life or 
term of years. His power, J apprehend, is only 
meant to apply to Great Britain, Ireland, Gibraltar, 
8 lc., blit not to the East Indies ; this should not apply 
to India—after the concluding words—“ as to us, &c. 
shall seem to be most just and titling’’—I would add— 
“ except the trial he held in the East Indies.” (*') 


the words acrordio" to the Law of England” in the 102nd Article 
and in Section II. 4. Geo. 4. c. 81—'Ure at uirianct; with the Act. 

(*''} The 27 Section ofO Oeo. 4. c. 81 should except Military Per¬ 
sons—Tho’ there is a G. O. by the Comr. in Chief in India dated 9tli 
March 183G, declaring that His Excellency the Coinr. in Chief in 
** India does not (ind in the Mutiny Act, any Clause uutliori/ing this 
“ sort of ‘record of Sentence of Death,'” commenting on the Case 
of a Madras Artillery man “ Owen Byrne, sentenced to be banged 
(recorded;) but reduced to transportation for 7 years; I respectfully 
submit the propriety of this forming part of a Declaratory Act fur 
India. 

Section Vlll. should also be altered in respect of Civil 
Crimes. 

( 2 i>) Upon the opinion of Mr. Advocate General Pearson (Cal¬ 
cutta). But, surely it should be provided for by enactment. 

It would be useless to send home such Cases, and thus cause 
a delay and imprisonment of 10 or 12 months. The Charter of Justice 
gives the Supreme Court a Reprieve pending a reference to the King. 
(Mr. Clarke’s Analysis of 9th* Geo. 4'C. 74, S. 27 and 28, p. 78, 
(1831), but this should be altered, and the power left to the Supreme 
Court; or G. G. of India in Council to reprieve; &c. 
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Sentences in Cases oe Murder, Sec. not to 

BE CARRIED INTO EXECUTION TILL CONFIRM¬ 
ED BY TiHJ CoMR. IN Chief; wirri the 
Concurrence of the Govr. Genl. or 
Govr. in Council. 

“ Provided iilways, and be it enacted, that in all 
and every Case wherein a Sentence of Death or 
Trai\j;porlation shall be pronounced for any such 
Capital Otfcnce, committed at any Place situate above 
l:i() Miles from the Presidencies of Ft. Wrn.; Ft. St. 
George; and Bombay respectively, and being vcilliiu 
the Territories under the Govt, of the said United 
Company, such Sentence shall not be carried into 
Execution until Continued by the General or other 
Olllcer Conig. at the Presidency, (") witli the Concur¬ 
rence of the Govr. Genl. (-') in Council, or Govr. 
in Council, &;c. tried”—there should be this Clause 
added :— Provided ihuL where any sack Sentence of 
Death shall be conimnled lo Transporiafion, by the 
General Corny, in Chief at the Presidenct/, the same 
shall, also, have ihe Concurrence of the Govr. Geul.t 
or Govr. in Council, (*’') 


(2-) “ Cora", in Chief at the Presidency,” would be morr correct— 
Section Vlll. ex],ilHiiis it to be the “ Olliier Comp: in I'liief llie 
Forces of the I’lesy.”—Such Concurrence is only ictihiii the Com¬ 
pany’s Territories. 

(-•*) It has been said that the Concurrence of the C. G, in Council 
should l)e simultaneous with the Comr.*ia Chief’s Confirmation— 
But it is clear that if the Imiicnrrence be obtained before tlio Sentence 
is executed, the Prorision ot the Act is complied wiiii; and if the 
Cornr. in C.hief be not in Calcutta tlie tliinR is impossible—In one 
Case (DwifA) the Corar. in Chief Confirmed the Sentence " sitliject 
to the Concurrence of theG.G in C.”—(G.O.C. C iolli Feb. IS'jri). 
The Com. in i'hief, when in Calcutta, does not always sifnii the 
Concurrence as a Member of Council (G. 0. C. C. llth May ISSif). 
It seems superfluous, as H. F. has already Confirmed the Sentence 
as Coinr. in Chief, so that the Concurrence as Member of Council is 
implied; and when be is out of Calcutta, he cannot—without delay 
—Concur as Member of Council, and without sending the Proceed¬ 
ings to him, and iiis leturuing them. 

('*) The Power of Commutation is coiitained in Section VIII. of 
the Act—-the words “ in uU Cases,” apply, it is saiil by Mr. Advte. 
General (Pearson), to Chil as well as to DUlilurij Cases— 
McNagliten's Annotations.ap. 61 (rtj28). Such is the Praefiee; as 
in the Case of Private John Killeen, II. M.’s 14th Foot, Stabbing 
another Private with intent to Murder, itc. Sentence Death—Ap- 


Section TV. 

4 Geo. 4,c. 81. 


(’l!in.<«e pro¬ 
posed. 



10 THE ANNUAL AND E. I. COMPANY'S 


Transportation (now for Desertion only 
IN Military Cases) should be extended 
to other Crimes in the Comiany’s Act. 


Section VII. 
■lOeo. 4, C.8L 


In the Annual Articles of War for 1835, besides 
the Case of Desertion, Transportation is awardable 
in the following Cases 

Article t>.—“ Mutiny, beginning, exciting, caus¬ 
ing, or joining in ;—or being present at and not .using 
his utmost Endeavour to suppress; or knowing of and 
not giving Information thereof.” 

Article 8.—Holding Correspondence with, or 
giving Intelligence to the Enemy, directly or indi¬ 
rectly or relieving with Money, Victuals, or 
Ammunition; or knowingly harbouring or protecting 
an Enemy. 

Article 9.—-Misbehaving before the Enemy, or 
shamefully abandoning anv Garrison, kc. or compel¬ 
ling, or speaking words, or using other means to 
induce, &c. to deliver up to the Enemy, or to abandon, 
anv Garrison, &,c. 

Article 10.—Leaving his Comg. Officer, or Post, 
&.C, to go in Search of Plunder. 

Article 11.—Striking Superior Officer, or drawing 
or offering to draw, or lifting up anv Weapon or 
oflering any Violence against him; being in the 
Execution of his Office. 


Article 12.—Disobeying any lawful Commands of 
his Superior Officer,, 


proved; but commute the Sentence of Death to Tnirisportalion as a 
1'elon.for Life, (Signed) DaUiousie, Comr. in Chief. 

The V. P.in Council Concurs in the ('omrauted Seulencc of Trans¬ 
portation Lr Life. (Signed) C. T. Metcalfe, 

„ W. Blunt, G, O, K. T. 2l9t Jany. and 
C. O. C. C. iBtreb. is3l. 

The obvious intention of Section lY. is to require the Concurrence 
of the G. G. in C., &c, not merely as to the Sentence, but tiie Pro¬ 
ceedings, and Conviciinn —as a Security to the Prisoner—and if it is 
proper to have the Concurrence as to a Sentence of Transportation 
passed by the Court, it is equally so, if not more so, in the Case of 
Commutation; for the Court have passed a Sentence of Deulh^ and 
the Comr, in Chief commutes It—here the Case is of more conse¬ 
quence, perhaps, than In that foi' which vhe Court may Sentence to 
Transportation—this Concurrence seems general in the Colonies— 
Instr. to Govrs., 20th Novr. 1824—Simmons, p. 331—ed. 183i. 
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Arikh —(hi Foreign Parts) “Violence to 
Persons bringing Provisions, &c.; forcing a Safe- 
Guard ; or breaking into Houses, &c.” 

Article 14.—“ Treacherously making known the 
Watch-Word to any Person not entitled.” 

Article 15,—Creating False Alarms in Action, 
Camp, &c. by discharging Fire Arms, drawing 
Swords, beating Drums, making Signals, using 
Words, or by any means, &c. 

Article 10.—Casting away Arms or Ammunition, 
in presence of an Enemy. 

Article 17.—Sleeping on, or leaving Post, before 
regularly relieved. 

Sentence. —Shall, if a Soldier, sutler Deatij, 
Transportation; or such other Punishment as 
by a General Court Martial shall be awarded. 

2.—The Punishment in the above Cases should be 
Transportation, in the E. I. Company’s, as well as in 
II. M.’s Service (■’); and where Death is, or may be, 
awardable. 


The Power of Commuting Sentences op 
Death to Transportation. 

1. —This Power was given to the Officer Comg. in 
Chief the Forces at each Presidency in 1823, as to 
the E. I. Company’s Troops; but, not as to II. M.’s 
Troops in India, till 1831, (Clause 7 M. A.) 

2. —The words line 9—“instead of causing such 
Sentence” (Death) “to be carried into Execution, 
to order (’) the Ollender to be Transported as a Felon 

Under lh8 4th Geo. 4, c. 81—Transportation is only awardable 
in the Case of Descrlmi—Seclhin V/I.—and returning from Trans- 
porUtion, without Leave— Hection Vlll, When the At:I was framed 
(1823),*—Mutiny was not punishable by Transportation by the Anu. 
M. A. and Articles of War. It is now awardable in all Cases of 
“ Death or other Punishment’'—and it should be extended to the 
Company's Army—A Court may, certainly, award a Sentence of 
Death, and recommend the Prisoner to be Transported: but, why 
should there be distiiictiou between Ring’s and Company’s Soldiers f 

(-») The Word “ mier" civea th« Comr. in Chief full Power 
without the Prisoner's Consent—[Opinion of late J. A. G. (Sir K. 
Oram) Lr, 25th June 1832]—In Cases of Murder Sentences of Death 


The above to 
be in (Compa¬ 
ny’s M, A. 


Section VUI, 
4 Geo. 4, c.bl. 
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Proposed, 


Proposed. 


Section IX. 
4Geo. 4,c. SI. 


Proposed. 


for Life, or fora certain term of years,” is explicit. (”) 
Death has been eominnted (on Condition) to 2 years’ 
Solitary Imprisonment, which cerLiinly is not in 
accordance >vilh this Section; but would be a proper 
Lnaclment. 

—This Power of Commutation as to Com^. Odi- 
cors of llegts. and those in Command of inferior Rank 
to the Comr. in Chief, ic prohibited ; but as to the 
Comr. in Chief, it should he allowed to him to ^com¬ 
mute any Sentence, because it will be seen, at once, 
that where Soldiers are sentenced to Transportation, 
if he ."hall think it not a proper Punislnnenl, C’) the 
Proceedings must be returned, and in the lipper Pro¬ 
vinces of India, a delay of a mouth or more may occur. 


Deserters may be Sentenced to General 

Service. 

I have never known it used in the Company’s 
Army. It is, still, continued in the Annual Articles 
of War Clause?; tho’ it has been prohibited 

for many jears. (^°) 


A MARK ON Deserters (D.) 

1.—In H. iM.’s Service there is a Circular from 
the War Oflice, 8th April, 1829, by which Genl.Oflicers, 

lirive been commiitfd to 1 ransportation for Life (G. O. C. C. Mth 
iVlarth, Ibay, and Ifith July, 1833 )—In the Native Articles of War 
lliere is no Authority to ooinuiute by the Articles of War—In the 
Case of a Native Soldier Seutcuced to Death, the Capital Piitiishineut 
was remitted, nnd he was placed on the Roads for 10 Veara—he con- 
scDliug to ‘.be Cominatatinn—(G. O. C. 0. 23rd June, 1831.) 

Transportation for Life should, likewise, be veducible by the 
Comr. in t.Lief, to 14 and 7 years, the usual lesser periods—for, 
why should Imprisonment be mitigated—(G, O. C. C. lllth Sept. 
162o, See.)—and nut the other Punishmeot? 

(•'“j G. O. C. C. 4th May, 1830—Mutiny—a Gunner H. Arty. 

1 know of such Cases in iny Oflicial Capacity, aud numerous 
Cases might be cited—The Argument has been—that the Sentence 
of Transportation is what the Prisoner desired—it is therefore, to him 
no Punishment—and then the Court, after a month’s delay, award 
*• liiiprisonment.” , 

(.'ircutar H. G. 25lh Jany. 1826.' Would It not be better to 
erase it fiom the M> A.—than to retain it, and forbid Ut 


#ropo8ed. 
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in case a District-Court-Martial should omit the Pun¬ 
ishment, are directed to require of the Court, in a 
Separate Lettaf appended to their Proceedinji-s, their 
reasons for not Sentencing- the Prisoner to sulfer that 
mode of Punishment, in addition to any other which 
the Court may award. 

8.—It surely would be far more simple to insert in 
the 11th Clause of the M. A., instead of the words 
“ it shall be lawful, &c. to direct that the Olfender be 
“ marked, 8tc. with the Letter (D)—to order ‘ and 
“ the Court shall, in addition to any other Punish- 
“ ment, direct the Prisoner to be marked with the 
“ Letter (D/ ”—and the same in the XI. Section now 
under review. (^‘) 


Warrant to holf> Crnkral Courts-Mar¬ 
tial ; NONE LOWER THAN A FiELD-OfFIUER 
CAN CONVENE—SHOULD «E EXTENDED TO 
CaI'TAINS. 

1. —In this Section Authority is given to His 
Majesty to grant a Warrant unto the Court of Direc¬ 
tors of the U. E. 1, Company, by virtue of which 
the Company have power to empower their Govr. 
Genl. and Govrs. in Council, &c. to appoint Courts 
Martial ; and to empower the General or other Officer 
Comg. any Body of their Forces to appoint General 
Courts-Martial—and to authorize any Officer, not be¬ 
low the degree of Field Offic,ers, to convene such 
Genera! Courts-Martial. 

2. —There docs not seem any necessity for these 4 
Warrants, when the Act should contain am[)lc Aglho- 
rity. (■'') The Change of a Comr. in Chief in India, if 
on the spot«even, (in Calcutta) must occasion Delay— 

(■’>) Tlio’ the Circular came out in 1829.1 only knew of it lately— 
1 never saw it, nor heard of it bffore—Circulars ifto be useful, should 
be circulated to all GcnI. Officers—In the Sirhiud Division it was not, 
tho’ but few Circulars are sent to I). J. A. GcnI. regarding H. M.’s 
Troops—I did read and note all that came to Division Head Qrs. but 
1 never saw the above till I purchased Capt. Simmons' Work. (1835.) 

(“) “ General” omitted before the word “ Courts, &c.” as to Govr. 
Gen.? Some of the first Mutiny A^ds authorized the General of the 
Army to assemble Gl, Cts, Martial directly, without any Warrant 
from the Sovereign.—p. 2. 1833. 


Proposed. 


Section XV. 

4 Geo, 4, c. 81. 


Warrant 
generally, un¬ 
necessary. 


Proposed. 

As to Comr.- 
in-Chief. 



Proposed. 

As to Geol. 
Officers. 


Proposed. 
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Bat if the Corar. in Chief were to die, (^*)or be su¬ 
perseded in the Upper Provinces, there would be 
much more Delay before the Govt, issued a Warrant 
to the New Comr. in Chief ; who, moreover, would 
have to issue his Warrants to Genl. Officers Going, 
Divisions and Field Forces. A Delay of 2 Mouths 
took place on the Succession of Lord W. C. Bentinck, 
as Comr. in Chief, by which 3 Soldiers, at Kuriial, 
were kept in extra Confinement for the above period. 

3. —To prevent any Delay, if Warrants are still to 
be preserved, f would recommend that there should be 
a Clause in the Comr. in Chief’s Warrant to this Eflect 
— Provided, that in Case of the Death, Resiffnation, nr 
Removal of the said Comr. in Chief, all Acts which 
7nay lawfully he done binder this Warrant, shall con¬ 
tinue to he done, and shall he exercised hy the Officers 
who shall succeed to the Chief Command ; until 
he shall receive a Wat'rant; in the same manner as if 
suck Warrant had been granted to him.'’ 

4. —The Warrants from the Comr. in Chief to 
General and other Officers Comr. Divisions and Field 
Forces, should have a similar Clause. These War¬ 
rants should contain, also, Authority (^‘^) to try Offi¬ 
cers and Soldiers, though belonging to another Divi¬ 
sion, who may bo doing Duty in, or detached on Com¬ 
mand in, or be on Leave of Absence in, or who may 
have Committed a Crime in one Division and be 
removed to another ; for though a G. O. would, of 
course, on the report of a Case to Head Quarters, he 
issued if there were ‘not a Warrant, still here must 
be Delay. 

(*'*)* Marq. of Cornwallis G. G. and €. in C. who died in 1S05, at 
Ghazeeport*, vcUcii Lord Lake was, I believe, at Cawnpoor. 

(^) As Genl. Sir E. Barnes was in 1833. • 

(^‘) Aui in the &th Ciause Aunl. A1. A. as to H. M.’s Forces in 
India. 

(36^ This Section to contain sncIi a Clause if Warrants be dispens¬ 
ed with ; for which I see no reasonable doubt. 

There is a Circular from the Adjt. Genl. H. M. Forces in In¬ 
dia, ordering the Trial of N. C. O. and Soldiers, without reference- 
sending a Copy of the Charge the Day the Trial is ordered—It is 
usual in the Cases of Officers (Kuropeau and Native) to make a pre¬ 
vious Report to Head Quarters.—The Warrant, however, gives direct 
Authority to try even all Cases without any reference-—In the Case 
of District Courts Martial there is anollier Warrant, directed to the 
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5. —The Warrants to the Deputy Judge Advocates- 
General of Divisions, in Bengal, authorise them to 
Officiate in alU Cases, on the trial of King’s and 
Company’s Officers, &c. within the Limits of the 
Presidencies of Bengal and Agra. It is unsettled by 
any positive Bnactment how far this Instrument is 
valid on the Death, Resignation, or Removal of a 
Comr. in Chief by whom it is granted. It is clear 

that as J. A. are nominated by the Comr. in Chief, Propos®*** 
but appointed in Govt. Orders, such Govt. Orders may 
, contain sufficient and general authority to act till 
another Order cancelled the former ; and if Warrants 
are retained pro forma, still the G. O. by Govt, should 
render it unnecessary to await the arrival of a new War¬ 
rant from the succeeding Comr. in Chief—and the Genl. 

Officer without his Warrant cannot issue one himself. 

6. —The Warrant to the President of a Genl. Ct. d/oJ® 
Martial is granted by the Genl. Officers Corag. Divi¬ 
sions, &c., sometimes by the Comr. in Chief, some¬ 
times authority is given by a G. O. (^”) But the issu- 


Genl. 0/Iicers Comg. Divisions, or Officer not under the Rank 
of u Lt.-Colonel”—Now, as the General Warrant allows of the trial 
by Genl, and other Cts. Martial, it docs seem unnecessary to have a 
Separate Warrant for District Courts—The Officers Comg. a Divi¬ 
sion may be a Major, and Major Harris, tiSrd N. I., Com. at Dina- 
pore, in 18:13, actually ordered the Asseinl)ly of a (lentral Court 
Martini—but, not being a Lt.’Colonel he held no Warrant to hold 
a District Court ; so that he could direct the assembly of the Superior 
but not that of the Inferior Court Martial ! and must have applied 
to Head Quarters fur leave, llcnce I should recommend if Warrants 
are continued, that, in India, couforiiiahly.with the Mutiny Acts, 
the words “ not under the Rank of a Major” (or a Captain) should 
be used iustead of “ not under the Rank of a Lt.-Colonei.” 

(38) Reply to a J. A. who raised a difficulty on 

this subject “ Your Warrant is good till the new Comr. in Chief 
sends a fresh one;” (Letter Adj. Genl.); but such Warrants have 
no Clause to t^is Effect. If these Warrauts were furnished by 
Govt., as a Commission to the J. A., they would be in force 
while lie was in office—the Genl. Officer’s Tour of Command is 
for 5 years, but a Govt. Commission to the same effect, as the War¬ 
rant, might be issued to him when first appointed—A Clause in the 
Act, to be in force till repealed, would best meet all Cases. The 
Act, or the Warrant to the General Officer should contain a Clause— 
that in District Courts Martial—if the Court reconiineiid a Discharge, 
with Ignominy, such Discharge requires the Confirmation of the 
Comr. in Chief, 

(*“) At Home these Warr^ints oftan include the President, and 
even Members, and the Charges—It would be belter to omit the 
Charges ; and to insert the latter in a distinct Document. 


Proposed. 


Proposed. 


XhUirp»^ Poblfo Ubntf 
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Proposed, 


Section XVI. 
4Gcu. 4, c. 81. 


Proposed. 


ing the President’s name in Division, &c. Orders, as 
in the case of Inferior Courts, would he the shortest 
Plan—or I would recommend these? words—“ The 
Senior Officer to be the President.” 

7.—The Reading of the 3 Warrants ('^') above 
recited occupies so much time of the Court unneces¬ 
sarily, which should, if possible, be avoided : for, 
whatever may have been the necessity for Warrants 
in former Times, the Annual Mutiny Act should^ now, 
be the only Authority. It is true the Proposition may 
be said to aftect the Prerogative of the King, but 
surely it is one as to Form only, and does not aflect 
any legal Right—its Right may be retained in a Clause 
thus, “ Provided that H. M. reserves His Right to 
issue Warrants, &c.” A Warrant to be in force till 
replaced by another, might restrict Trials, without 
reference to Head-Quarters, to the Case of N. C. O. 
and Soldiers. If I have shown Cause why they may 
be dispensed with, I should hope the recommendation 
coming from so humble an Individual will not be a bar 
to their discontinuance. For as in the Kurnal Case, 
necessity may require that dela} shall not take place. 


ArPKAL—NONE TRIED A SECOND TiME FOR THE 
SAME Offence, unless in Casks of Appeai. 
FROM Regtl. to General Courts-Martial 
—Liaule to Proceedings of.a Court of 
Law—Revision only once. 

1.—The 9th line has these words—and that no 
Sentence given by any Court-Martial, &c. shall be 
liable to be revised more than mice.” The words of 
Clause 16, Anul. M. A. are, ‘*and that m Finding 
Opinion, or Sentence, &c.” It is obvious that the two 
words omitted should heiutroduced into the obove Sec.; 
for the word “ Finding” is the Verdict of the Court; 

(^'’) So tliat by appointinf; 2 Mpinbers above the lojjal number 
(13, iic.)—if the President were cballennfd, the next Senior Oflicer 
mi^ht become President, without any Delay or Reference—provided 
bis r,inli, as sliould be the Case,'was sulpcient, 

Conir. in Chief’s to Genl. Oflicer—the Genl. Officer's lo the 
President—and the Comr. in Chief's to the J. A. 
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and an “ Opinion* (*’) is given by a Court in relation 
to other Matter than the bare fact of Convicting, or 
Acquitting, anjl is sometimes expressed in the shape 
of Remarks (♦’) as to the Charges, Prosecutor, Wit¬ 
nesses, &c. And it will be obvious that though a 

Sentence** may be legally borne out by the Evidence, 
still the “ Finding** may be incorrect on some Charges 
or Counts, though the subject to a cor¬ 

rection of the “ Finding,** shall be ultimately Approv¬ 
ed ; * as well as, that there may be Opinions'* 
expressed which the Approving Authority may think 
should not be countenanced; though a Revision 
would seldom be Ordered in the latter Case. 

2.—There is also the omission in this Section, of 
the following important Words of the 16th Clause, 
“ and no Witness shall he examined, nor shall any 
“ Fnidence he received hy the Court on such Revision.** 
(‘*^) But there should be added these Words—“ Pro- 
vided Evidence shall have been taken on all the 
Charges,*' 


(^■®) In the case of Lt. Colonc*! Dennie, H. M/s 13th Light Infy., 
rriiiarks by the Court—“The Court, &c. fi*el3 itself called upon to 
express an Opinion”—A Reviaion took place, and the Court record¬ 
ed—“ the Court, &c. haviup; reconsidered its forn^er Finding upon 
“ 1st to 14th and 18th Charges, &c. does hereby confirm the same, 
and sees no reason to cancel its remarks, and adhere to them.” 
G. O. H. G. 29lh Feb. 1830—0. O. H. M. F. in India 15th, and 
O. O. C. C. 28th July, 1830—1 merely quote this Case, to explain 
the word “ opinion*' used as above recited. 

G. O. C. C. 1st June 1815, prohibited this 4n the Bengal 
Army, ns noticed by the Author in his 1st Work (1821) p. 820—and 
in the 2d Work (1825) p. 936—before it vras prohibited in the Anal. 
M. A.—An Enactment if proper in the King’s should be so in the 
Company’s M. A. 

(^^) Thus, in the Case of Col. Cawthorne, Westminster Regt. of 
Militia, tried 27th Nov. 1795, on 14 Charges, and wherein the 'Court 
bad only taken evidence on 7 Charges and Casiiiered that Officer, H. 
M. directed tlfe remaining 7 Charges to be investigated—p. 022 of 
my Case Book, note 42. 

It has also been stated (Lr. Adjt. Genl. H. M. F. in India) that 
fresh Evidence can be taken on appeal from a Regtl. to a Genl. 
Ct. Martial.”—! must consider this opinion erroneous. In the Case of 
Private Leonard, H. C. European Regt. tried in 1817—the Soldier 
complained of not having seen the Charge before he came into Court, 
and that there was no Interpreter tho’ there were Native Wituesses— 
In this Case the Prisoner examined the President and Members of 
the Regtl. Court Martial; his Comg^ Officer; other Witnesses and the 
Native Witnesses to prove*that he did not as charged against him 
—“ defraud the Native Merchant”—Case Book, p. 219. 

C 


Proposed. 



18 THE ANNUAL AND E. I. COMPANY’S 


Constitution of General Courts-Martial. 

4Geo 4 General Court-Martial is to consist of “ 13 

or 9 Commissioned Officers, as the Case may retjuire.” 

Of 7 Officers if held at Sumatra, or P. W. Island, 
or at Singapoor. 

2 .—It is deserving of consideration whether there 
might not be some Improvement in the Constitution of 
Gl. Cts. Martial—And I see no reason why 9 Members 
. should not be the Minimum, in the Kast Indies i'll the 
Cases of N. C. O. Soldiers, and others, in both Ser¬ 
vices; where the Punishment shall be less than Death, 
this would require 4 Officers less and give them for 
other duties. (^®). A General Court Martial in the 
Navy, in Cases, where more cannot be had, consists 
of 5 "Officers—of 3 Captains and 2 Commanders,-—and 
for the trial even of Officers, and grave oflences. As 
a Revision may be ordered. Officers are prevented 
going on Command, or leaving the Station for 2 or 
more Months. I have known Cases of Officers on 
Gl. Ct. Martial duty for 9 Months—Avhereas Officers 


May not Kvi(li‘nce have been rejected by the Regtl. Court—or may 
not the i*n‘5oner be able tu prove, what he did not know till after the 
Regt. Trial—liiHt one of the principal witnesses had perjured him- 
sel(?—See the Case of Private Patrick Luftus, in Tytler, who waa 
Sentenced to Death, and where the principal Witness had perjured 
biuiself! and Judgnieut reversed. 1 merely state this to show the 
possibility of Cases retiuiriiig fresh Evidence on Appeals—but not 
to acliiiit of a litigating spirit: and, tho’ general rules are proper, 
exceptions will occur. 

(^‘) Of 13 if an O(licet; be trieil under Section XXI,, within the 
Territories; aud of 0 in the Case of N. C. O. and Soldiers, in Cases 
not Capital or transportable Crimes—if they are, Section XXII. 
requires 13 to pass a Sentence of Death, or Transportation.” 

In the Annl. M. A. Clause 0—13 Officers are required for the 
trial of Officers and Soldiers and 7 Officers, out of the Company’s 
or Ring’s Dominions—and 5—in Africa, and N. S. Wales—This 
variance in the two Codes, gives to the ('ompany’s Army a Gl. 
Ct, Martial of 9 Officers to try Cases which are not punishable 
with Death or Transportation, wherein the same arc, in. the King’s 
Service, triable by a District Court—It will be belter as I have fro* 
jmsed, to substitute District Courts, 

(«) « In the Reign of James 2d (160 years ago) the 01. Ct. Ml. 
consisted of 7 Officers—but no Officer under the rank of Captain was 
a Member”—Simmons, p. 38 (3)—where practical, in Cases for tho 
Trial of Murder, &c. and of Mutiny and Desertion—a Court composed 
of a F. 0. and 8 Captains would be a belter Tribunal than a larger 
Court increased by Subalterns—for in the multitude of Counsellors 
there is nol altcays wisdom.” 
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should be relieved after being on such duty for a cer¬ 
tain tiqjt*. 


Detachment Courts-Martial of 3 Officers 
(as General) out op II. M’s. or Company’s 

Dominions. 

1. — In this Case no Warrant is required. This Section XX. 
Sectfon is the same as Clause 12 Annl. M. A. 1835— 4 Geo.4.L.8l. 
under this Section line 19, The Persons subject 
to trial are “ by any N. C. O. or Soldier or other 
Person serving with or belonging to the Company's 
Army, Ssc." The 12th Clause line 9—declares “ 
any Person serving with, The doubt here to be 
cleared up by Enactment is, whether a Commissioned 
Ollicer is amenable —it should be distinctly laid 

down ; in the above Section and Clause, the Provi¬ 
sions are different. ^ 

{*'•) Those who have not been on these duties in the hot-wInds 
have uu couceptioD of the irksomeness of a crowded room—with 15 
Members, Prisoners, Sentries, Spectators, &c. I have seen 40 con¬ 
gregated in a room. ilesides the defect as to the number of Mem¬ 
bers, all the Members of a large Court cannot hear the Witnesses so 
distinctly as they should do—to tell the Witness to speak out” 
does not always avail. Fewer Members, and if all were of the 
rank of Captain, would be an improvement. If the, Shell- 
Jacket” were allowed, it would be better; as Officers but¬ 
toned up to tlieir Chius in their full Dress Cloth Coat, suffer 
so much that 1 am seriously of opluiou that Sickness, in this W'^arm 
Climate, is the result—If the body suffers—aud suffer it must—all 
know that the mind will—I will stake my word that this is a per¬ 
fectly correct, and not an exaggerated statement—Officers cannot 
afford to have a Cloth full tiress, and one of Camlet—but they might 
be allowed to wear “ Camlet-Sheli-Jackets" on Court Martial^ duty. 

Simmons, p. 42 states that “ the words amj Vvrson, roust clearly 
comprehend Orf/cers”—but adds (note 3)—In former Acts it ran thus 
—any N. C.’O. Soldier or other Person.”—Now, as in other parts 
of the same Statute, Officers when intended were invariably named 
first, it is hij no means clear, that Oliioers could be understood, or 
intended to be included in this Case, when opposed to the e.xpre$s 
provision as to the number of Officers essential to compose Courts 
for the trial of Officers, and when the general rule for Construction 
of Statutes is considered, that where things or persons of an inferior 
degree are first mentioned, those of a higher dignity, shall not be 
included under general subsequent words.” 

Now, in the first place Officers aje, under Clause 6, IriaUfb out of 
H. M.'s Dominions by 7* Officers, and hy 6 Officers in Africa and 
N. Sr W, (so in Section XIX, (Compauj’s) at P. W, Island, Ac.) 
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Proposed. 


Proposed. 


2. —Neither Clatise 12 nor Section XX. (Company’s) 
JVI. A. give the Rank of the Officer competient to 
hold these Courts; so that any Officer might; but 
Clause 5 and Section XV. require the Officer to hold 
Genl. Cts. Ml. not to be under the degree of a Field 
Officer—Section XX. should not use the words “The 
Genl. or other Officer only,” while Clause 12 declares 
“ any Officer Going, any District, Detachment, or 
Portion of His Majesty's Troop.s”—if a restriq^tion 
were necessary as to General Courts-Martial, why not 
in these Detachments—-Courts having the Power of 
passing Sentences of Death ? A Captain should be 
allowed to hold them. 

3. —Suppo.se a Captain wdio might succeed to the 
Command of a Detachment, and was to hold such a 
Court—There is no exclusion in his Case, and no 
Warrant, as in District Courts, and the Words, 
“ any Officer,'^ as well as “ any Person,” give to most 
Military Men at I^t, a plain, simple, phraseology; 
a language not susceptible of a quibble—But, if the 


In the next place, these Courts are composed of 3 OHicers, only 
owf of H. M.’s Dutiiinions—the argument, therefore, should he, not 
ns to the requiring IS, but as to 7 or u instead of 3 Officers—the 
King could, under CMciuse 4—give the same power as under Clause 
12 —hut, it were better lo be a Legislative Enactment. 

Captain Simmons in his Text gives the apparent true intention of 
the Clause, hy using the words “ by any Person,” for, here, 
the Construction he has considered had the words remained, as 
before—'* by any N. C, 0. Soldier, or olkn Persons”—would, legally, 
**Pply—the omitting the words “ by any N. C. O, or Soldier”—had 
using ” by any Person”—might equally imply that “ N. ('. O, or 
Soldiers” were not intended, but some Persons “ serving with* or 
belonging to H. M’s Armies” undefined—I therefore ask, “ Who are 
those persons?” tVhy, those “ under the immediate Command of any 
such Officer”-Now are not all his junior Officers, and all N, C. O. 
and Soldiers, as well as Camp-Followers, and Retainers, &c.? 

I would recommend the use of the words “ by any \)fficer, N. C. 
O. Soldur, or any other Person,” or, if intended ' to exclude the Offi¬ 
cer-then these words “ by any Person, not being a Commissioned 
Officer !” 

I wonder Captain Simmons did not recommend such a Clause; 
instead of giving a clear opinion in his text, and then appending a 
a note which nnllifies his better Opinion—In the one Case, he wrote 
as an Officer; in the other, as a Lawyer applying an abstract princi¬ 
ple of le^ul Construction; not recollecting that the Legislature has 
legally admitted the trial of s by the words “any Person,” 
and that tho’ it never before included Officers, it does so now—Tiio’, 
unquestionably, as it is a new Eimctment, it would be better speei- 
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Leg'islature does not so intend its Application, it 
sulijecls the Officer Comg^. to doubt; at a time per¬ 
haps, when tl#e urgency of Service may require his 
Mind to be directed to Military operations, ^ 


No Genl. Court Martial under 13 Officers 
TO PASS Sentence of Death or Transpor- 

T^ATION ; UNLESS HELD OUT OF THE COMPA¬ 
NY’S Possessions. 

This Section only includes the Cases of “ N. C. O. 
or Soldiers”—It should have mentioned “ Officer.” 
Section XXVII. uses the Words ‘*ao^ainst any 
Offender”—and Section XIV. Article VI. Articles 
of War uses the same Words. 


Corporal or other Punishments for Im¬ 
moralities ; Misbehaviour; Neglects, &c. 

].—In II. M’s. Army, under G. O. H. G. 24tli 
August, 1833, the Crimes punishable with Corporal 
Punishment, are:— 

1. —Mutiny—Insubordination—and Violence, or 
using, or offering Violence to Superior Officers, 

ii. —Drunkenness on Doty, , 

iii. —Sale of, or making away with, Arms, Am¬ 
munition, Accoutrements, or Necessaries, stealing 
from Comrades, or other disgraceful Conduct. . 

2. —This Punishment is usually applied in the Com¬ 
pany’s Artny (European), By the 79th Aiinl. Article 
of War, 200 Lashes, and by a District-Courl-Mar- 
tial, Clause 77, 300 Lashes may be inflicted. 


fically to declare the intention—Bat, were any Officer to be so tried, 
hecould not sustain an Action for an iliegal trial—as there is no clause 
of exemption; and the words “ any Person" admit legally, of no dis¬ 
pute—But Mily, men should hav; clear Enactments,—the'fact that 
9ome misunderstand the Clause (and so may Conrls-Marlial) points 
out the Dccessity fur a declarative Clause. 


Section XXII. 
4Geo. 4. C.8I. 


Sec. XXVL 
4Geo.4. C.81. 
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Sec. XXVTI. 
4Gfo. 4.C. 81. 


3.—In the Company’s Army (European) there is no 
positive Limit —whatever be the Limit in the 
King’s, should be the same in llio Company’s Army. 

—Imprisonment is not limited in this or any other 
(Company’s) Section. In the 70th Annl. Article ot“ 
War, 1835—30 Days Imprisonment, or 20 Days Soli¬ 
tary Confinement are allowed—or it may be part Solitary 
—but in such Case, the whole Imprisonment, including 
the Solitary part thereof, shall not exceed 20 Days. Im¬ 
prisonment, Solitary or otherwise, as formerly usecf in 
H. M’s. Service (^®) is under Section XXIII. used 
in llie Company’s Army. 


Oath to Witnesses omitted in the Compa¬ 
ny’s Mutinv-Act, and Articles of War. 

1. —The Section simply gives the Power to Admi¬ 
nister an Oath, or^^n the Case of Natives, an Oath 
or Solemn Declar^Rm—The Words of the usual 
Oath are contained in 9Ist Annual Article of War, 
as follows :— 

“ The Evidence which you shall give before this 
Court, shall be the Truth, the whole Truth, and 
nothing but the Truth, so help you God.” 

2. —By Section 37—9 Geo. 4. c. 74, “ All Persons 
who by any Laws are now required to take an Oath 
upon the Holy Evangelists, or in any other 31auner, 

(*^) G, O. C. C. 1st Feb. 1821 requires the Confirmation of the 
Genl. Officer Comg. the Dirisioo, kc. if more than 300 Lashes are 
awarded; and I never knew, of late years, more to be inflicted. 

('''”) Inhere are Circuliirs in H. M,’s Army limiting Imprisonment, 
Solitary or otherwise, as to amount—but the Comr. in Chief can 
reduce the Sentences of Genl. Courts, and as these Circulars are for 
the Guidance of Genl. Officers Comg. Diblricts, and id the Case of 
District C.mrts;—a Limit as to Genl. Cts. Martial might render the 
mural effect less; for it is not the severity of the infliction, but the 
certainty of Punishment, that proves a corrective—and the amount 
should be left to the Court—reducible by the Authority which 
confirms Genl. Courts Martial—In the Case of District, or RegtI. 
Courts, the Control of the Comr. in Chief can only be with reference 
to future. Cases; and in these Cases there is a distinction—The Month¬ 
ly Registers of Courts held iu Divisions are sent to the Adjutant, 
and Judge Advocate, General—and. District Courts Martial are sent 
to the Judge Advocate Genl. for Trunsini^sion to the J. A. 0. io 
London. * 
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may, iostead thereof, be Sworn according^ to the 
Forms of their respective Religions.”—These words 
should be iiicivded in this Section. 

3.—With regard to Natives of India—“ in such 
Maimer and Form as the Court shall deem suQicieutly 
binding- upon bis or her Conscience.” 


O^Tii TO THE President and Mhmijers of 
A Genl. and other Court Martial. 

1.—Since the New Charter the present Oath re¬ 
quires Correction —The Words—“ you shall well 
and truly try and determine, according to your Evi¬ 
dence, in the Matter now before you.—So help you 
God.” Are the same in the Annl. M. A. p. 9G. The 
Words of the Oath should be “ in the Mailers now 
before You, or shall he hrowjhl before You on the 
present Trial” ^ 

2—I, A. B. do swear that I will duly administer 
Justice according to the Mutiny Act, Rules, and 
Articles of War for the Government of the Oflicers, 
Soldiers, and others in the Service of the East India 
Company (or according to an Act for the Adminis¬ 
tration of Criminal Justice in the East-Indies (S'*) 
without Partiality, Favor, or Alfection; and if any 
Doubt shall arise, which is not explained by the said 
Articles of War or Act, according to my Conscience, 
the best of my Understanding, and the Custom of War 
in the like Cases : I do further sw-ear that I will not 
divulge the Finding, Opinion or Sentence of the 


(•'') Section 30—9 Geo, 4. c. 71. 

(**) No longer the “ United Company of Merchants trading to the 
East Indies.’’ 

To provide for the Cases of Additional Charges subsequent to 
the trial, which may be legally tried if due notice be given, niid the 
Prisoner be prepared for his Defence, and the Addl. (’barges relate 
to the same subject-jipBut au Addl. Charge is sometimes exhibited by 
the Court for Contempt, and such does not fall within the matter 
“ now before you.” 

(^*) lit trials for Crimes of Murder, &c. under Section II. of the 
Mutiny Act 4 Geo. 4. c. 81—and 9 Geo. 4. c. 74. 

(s®) “ Finding, Opinion, or Sentence in Clause 16. A Member 
should not divulge the*Court's opinion in any way—-It should be 
equally sacred as that of any Member. 


Sop. XXVII. 
4 Geo. -1. ('.81. 


Proposed. 
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Court until it shall be duly approved ora Copy 
thereof or the Publication thereof he ** authorized by 
this Act Neither will I at any time, disclose my own 
(^7) nor the vote or opinion of the President (*®) nor 
of any Member of this Court, unless required to give 
Evidence thereof, as a Witness by a Court of Justice, 
or a Court Martial, in a due Course of Law (see 
note 63)—So help me God. 

3—This Oath should be for General and other 
Courts Martial as in the OOlh Annl. Article of War. 
Section XXVIlLand Section XIV. Art XVI., do 
not require Secrecy as to the Sentence, or Votes, or 
Opinions of Members at RegtI. Courts-Martial—The 
use of one Oath will supply the omission and render 
Section XXVJII. unnecessary. 

4.—SliNTENCE OF Death.— 2-3rds are required 
to concur therein; but it should specify that “ No 
** Judgment of Death shall pass without the-Concur- 
“ rence of Two thirds at the least of the Officers 
“ present, as to the Finding as well as Sentence” (^^). 


(“) Here tlie word “ Approved "—as in Annt. Article of War 90 
instead of the words “ Approved and t'otifirined." The Coinr. in 
(Jhief’s Warrant to Genl. Officers uses the W'ord “ to bo sent for 
niy “ Approval." And so dues the Oalli taken by the Court. I cannot 
see why any one can insist on the use of the word “ Confirmed."— 
A Copy of the Proceedings is allowed by ('lause 17 and Section 
XXXI. of the Mutiny Acts; so that the divulging the Sentence 
should then cease to be an obligation. 

(*'^) The Grand Juror’s Oath—[t is so in the Declaration on Honor 
in the Annl. Article of War, 88—Now, really, ifa Declaration on 
Honor to ascertain the claim of a wounded Officer, to a Pension 
requires the above words, surely the Oalh on the trial of a man for 
Ilia Life, perhaps, should be equally guarded—If a Member were to 
divulge his own vote, and all acted on this principle, it is clear that 
tlie Sentence of the Court might become known, la the Case of an 
Officer tried about a year ago the Prosecutor had been Cashiered— 
his trial had not been published, and he was objected to as an impro¬ 
per person to be Prosecutor-and the Officer under triaPwislied, thus, 
to call 01 Members to declare their vote us individual Members— 
The Court over-ruled such a Procedure. 

The President’s name should be included, as in the Grand 
Juror’s Oath. 

{^) If a Court consist of 15 Officers 10 inusAoueur in the Finding 
as well as Sentence—If in a Case of Murder, the Sentence, on 
Conviction, is Death—In the Case of Gunner Jno. Mulcaliy, of 
Artillery, G. O. C. C., 23d August 1833—8 out of 15 found him 
Guilty of Murder—and 7 of Man|laugliter—1 recorded this fact on 
the Proceedings, declaring that 10 were re<![uircd to find him Guilty 
of Murder. 1 feur Courts may, from Misunderstanding these Cases, 
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The Annl. Article of War 71, should have the above 
Words inserted in it—and for the reasons assigned in 
Note 50—there Should be added a Clause to this EHect 

_ “ Provided that in all Cases^ that the Members 

tcho shall have acqniltedy shall concur with the 3J<tjo- 
riiy in such Sentence.'’ ^ 

5.—As Jurors do agree in their Finding (otherwise tenrejjy those 
they are locked tip, and discdiarged, finally, if they cannot acquiiuug. 
agreetin their Verdict)—Military Jurors should, on a 

* have committed fatal Mistahes. In tlie Case of Mutiny or Desertion, 
if 8 out of 15 found the Prisoner Guilty, the Court could not pass 
Sentence of Death; but might that of Transportation. The Finding 
by a bare Majorily is only laid down for Regti. Cts. Ml. CAnnl. Art. 

79—and Company’s Sect. XIV, Art. X.)—The term “ Majorih/* 
sliould be used as applying to all Courts; except in Sentences of 
Death. The Custom of War induces Courts to act upon a Majority 
of Votes—-We cannot treat the Finding in Cases of Murder differ¬ 
ently from those of Mutiny and Desertion, and if a bart Miijoritij find 
him Guilty; the Sentence must be less than iJealfi. If the Finding 
in the one, must affect the Sentence—so it must in the other Case— 

We cannot argue that the Minority of 7 will refrain from passing a 
Sentence of Death, because they have acquitted the Prisoner—1 have 
known an Acquitting Member in a Case of Mutiny, Sentence the 
Prisoner to 7 years Transportation, because he, as a Military Man, 
considered Discipline, to require such a Sentence—and on the now 
universally acknowledged principle, the Prisoner being legally found 
Guilty, every Member must Vote as to Piinislnnent. 

Capt. Simmons, p. 243, (1835) states that Mr.Tytler and Captain 
Hough arc of opiiiiou, that those Members who have voted for an 
Acquittal are to v6te on the question of Punishment, in order to render 
it as mild as ytmible" —Tytler, p. 318; Hough, p. 958 (1825). 

Captain Hough's words are “ All Members must vote some Pun* 
ishinent, if only one lash, fur as a Mojonlij find the Prisoner Guilty, 
the act of the Majority decides as to some Punishment, and the 
Minority can, by their Award, decrease the quantum—vrere they left 
out they would increase it." 

Now, Capt. Simmons ought to know, that many Oflicers, from,con¬ 
scientious notions (tlio’ erroneous) maintain that they should not be 
compelled to vote—I conducted a trial in which a Member did 
refuse to vote amj Punishment—I told him it was tlie Custom of War 
to vote—he said his conscience would not allow him—tliat if an Act 
of Parliament compelled him; he must obey the Law—We adjourned 
the Court for several days, and iny opiuion was supported by the 
Cotnr. in Chief (Lr. J. A. G. No. 256, Slh Sept. 1832—so decided in 
several instances of reference). Sir C. Morgan (Tytler, p. 250 and 364,) 
declared that “ tlio Prisoner ought to have the presumptive opinion 
of those Members who have absolved him, tinou-n into the Scale with 
the Votes to those who incline to the lesser Pu»ishmeHl”—^ce more 
under the Head “ Votes." Capt. Hough never intended, nor does 
his Language imply such af notion ;* that an Officer was to vote a 
less Punishment than his sense of Duty required—The Effect of 
Coflscieuce, in this Case, is a mistaken notion of Duly. 

D 
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leg;ul Conviction, vote as to the PunisLinent as a body, 
and they should be compelled, by Legislative Enact¬ 
ment, to throw aside their Charactefs as Jurors, and 
assume those of Judges ; to prevent delays and incon¬ 
venience at Courts-Martial. Suppose a young Mem¬ 
ber declares that he never heard of such a Practice ; 
that it is nut laid down in the Mutiny* Act or Articles 
of War; and that it would have been so declared if it 
were thought proper—the J. A. can only assej;t that 
it is the Custom of War, and that a Letter from the 
J. A. G. declares it to be so, and has beeu so ruled by 
many Comrs. in Chief—He will, perhaps, reply, 
“ with all due deference to the Comr. in Chief, whose 
Commands are Laws in Military Matters ; he has no 
legal Authority ; there is no legal Enactment ; and my 
Conscience forbids me to vote.” 

G.—In the Case cited in Note 59, last para.:—the 
Member was an Oflicer of 22 Years’ Service, and a 
very intelligent well-informed Man—lie complained 
of there being no Law to require the acquitting Mem¬ 
ber to vote any Punishment—He was reasoned with 
for a long time and the other Members tried also, to 
convince him—that it was, as it is “ the Custom of the 
Army.” lie was told that bis not voting was an extra 
Punishment to the Prisoner, by longer Confinement; 
and contrary to his intention of procuring a mild Pun¬ 
ishment; since, instead of he was increasing 

it. On the receipt of the J. A. G.’s opinion, he 
acquiesced. 

7, —I think I hr ve clearly proved that I do not ask 
for a Legislative Enactment, in this Case, on slight 
grounds—Justice to the Service—to the Members of 
Courts-Martial—and to the Prisoner—equally call for 
it—and I should hope that the Opinion* of one who 
has conducted many Trials from Murder down to the. 
lowest Military Olfence, may have some Weight!—it 
is not my individual opinion ; but that of all Officers 
who have had experience: and, surely, J. Advocates 
and Members must best know the necessity for the 
Measure proposed. 

8. —If the Question arise, the closed Court lias to 
decide the point—one or iwo hours of valuable time 
has been, and may he again, taken up to convince the 
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Member who declines ; and I recollect seeing^ in the 
records of the D. J. A. G’s. Office at Meeruf, a 
Case wherein a^Genl. Court-Martial adjourned till an 
answer could be received from Calcutta nearly 800 
miles distant!—The Comr. in Chief (Marq. Hastings) 
desired the Adjt. Genl, to H. M.’s Forces in India, 
to write a Letter, explaining that it was the “ Cus¬ 
tom of War for the Acquitting Member to vote as to 
Punishment,” and the boundcn duty of every Offi¬ 
cer ;*as it was in his Capacity, as Judge and not as 
Juror.'* —The Letter added that “ if the Officer still 
continued to decline to vote—Charges would be 
exhibited against him!” 

9. —The former Case was that of a Company’s—the 
latter of a King’s—Officer—so that Officers in both 
Services, do, at times misunderstand this “ Custom 
of War.” Had the latter Officer been brought to trial, 
the Public Service would have been put to inconveni¬ 
ence merely owing to the want of Legislative 
Enactment. I do not quote Chapter and Verse, be¬ 
cause [ desire to etfect a public good ; but not at the 
expense of private feelings ; but as a J. A. of con¬ 
siderable experience—with the knowledge, personally, 
of the first cited Case—I should neglect my duty, if I 
abstained from soliciting attention to the Mode in 
which I humbly think such Occurrences may be 
avoided. 

10. —Under this Section is included the Times at Hours of Sit- 
which a Court-Martial may, legijlly, sit—which is in ^“*6* 

India, from the hours of (> a. m. to 4 P. M.—ex¬ 
cept in Cases “ requiring an immediate example”— 

I think the flours for Sitting should, in India, 
be unlimited, and be left to the Discretion of Courts- 
Martial, which now may, legally, sit 10 hours, 
whereas, they never do more than 0 liours—and iti 
the warm weather cannot sit lunger^—I have usually 
got the Sanction to sit at (> a. m. as, to assemble at 

II A. M. and drag Eurbpean AVitnesses, or any Wit- y 
nesses, to a Court through a hot, burning, sun, is in- K 
jurious to men whose Health ought to be a first consi¬ 
deration—Tlie Courts can thys adjourn at an early hour. 

11. —At present a Court may require to sit an hour 
beyond the legal Time of 4 P. m.— but must adjourn, 
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and meet another day—Members have to come from a 
g;reiit distance—perhaps—Witnesses also—I would, 
therefore, reeoinmend this Clause--Tlmt “ All Courts- 
Proposed. Marlial shall assenthle at such hours as the Autho- 
Hours of Hit- directing the liolduuf of the Court shall appoint^ 
iijS uuiiiuit- and shall adjourn at such hour as the Court shall 
* ‘ appoint, and may re-assemble on such day, and at such 

hour as the Court may appoint; Provided that, if the 
Court shall adjourn sine die, for a new Trial, the 
Court shall be re-assembled by order of the convhiing 
or other Superior Authority. 

12.—Otlicers may be kept from other Duties under 
the restriction as to 'J'ime--and surely any measure 
which shall r(?ndcr Officers available for other impor¬ 
tant Duties is a great object gained—Nor, must we 
lose sight of the fact that, on Service, the detention of 
Officers on Court-Martial duty is oHou inconvenient 
when even there may exist no Cause for “ an immedi¬ 
ate Example”—The assembling another day may be 
inconvenient then, and even so may it he in Caulou- 
ments, in hot weather, when sickness prevails. 

Witnesses free Section also contains a provision as (o 

frouiArieat. the Privilege of Freedom from Arrest in going to, and 
coming from, Court, of Persons duly summoued as 
AVilnesses, by the Judge Advocate, atGenl. Cts. Mar¬ 
tial, or Person officiating as such—Section XX. ex¬ 
tends the Privilege to Detachment Courfs-Murtial, 
composed of 3 Officers (having the' same Powers as 
Genl. Cfs.-Marlial,)and so does Clause 12, AnnI. M. A. 
1835, and Clause 15 to General and District Courts. 

14.—There is a verv material Omission as to Wit- 
ness.es for IJegimenlal Courls-Martial, (both King’s and 
Company’s) wlio, in Justice, should have the same Pri¬ 
vilege as to Exemption from Arrest in going,to, and com¬ 
ing from, the Court. (®°) The wording of Clause 1.5, 
and of Section XX VI f. Company’s Mutiny Act should 
be as follows. 


Proposed. 


15.—“Provided .also, that all Witnesses duly sum¬ 
moned by the Judge Advocate, or Person officiating 


(««) The Advte. Cent. (Mr Pearson) is of opinion, 1 am informed, 
and, as must he the case, tliat'Witncssca goini^ hefore Rcsimentnl 
Courts-Martial, are not exempt ; lieiaiise the Provision only extends 
to the Courts specifically named in the Mutiny Act. 
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as such, or hy the President of a District or Garrisou 
or any other Court-Martial, or MiUfary Court or 
Board (®') shail, &c.—The Words in Italics explain 
the proposed very concise addition. 


Oath to be taken by Judge Advocates at 
G EN ERAL Co URTS- M ARTIAL. 

This (XXVTI.) Section contains the Oath to be 
taken by Judge Advocates at General Court's-Martial. 

“ I-do swear, that I will not, (^*) at any 

time whatsoever, discover the Vole or Opinion of ///e 
President nor of any Member of this Court-Martial, 
unless required to give Kvidence thereof as a AVitness 
by a Court of .Tustioe or Court-Martial, in due Course 
oi’Law. So help me God.” 


Oath to an Interpreter, required in the 

East Indies, at all Codrts-Martial ; 

WHERE there ARE XaTIVK AA^ITN ESSES. NoT 

PROMDED FOR IN II, M.’s MdTINV AcT. 

To he administered to the Interpreter, if at a Ge- 
neral-Coiirt-Martial by the Judge Advocate, or Per¬ 
son otliciating* as such. If at other Courts hy the 
President. 

1—A. B.—swear, that I will fiiithfully interpret 
and translate in all Cases in which I shall be called 


t®*) To include Courts of Inquiry—Courts of Inquests—Courts of 
Requpsts—and Military Boards. 

(®-) Oiiiiltiug—“ upon any Account” not rrquir(?d—also “ disclose 
or.” 

(®^) Now in the Case cited in Note iiT had Hip J. A. been called 
on to divulge the vote of any pardcHlur Member, and if so he might 
have divulged the votes of tlie whole Court, he would have told tiie 
Prosecutor and the Court, that he eoiild not, legally, do so—for if a 
Member could not divulge lus oicn vote—for could he, all might, and 
thus divulge the Sentence ; and gain the very information wliich the 
Legislature, for wise piirifiost's, delign to conceal—such would be 
not in a due course of Law.” 


As to Regtl, 
Ac. Cuurlb. 


Oath of J. A, 


Interpreter’s 

Orttli. 
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Ser. XXXr. 

4 Geu. 4,c.8l, 


on lo do so, in the Cause of the present Trial ; and 
should my Presence be required at the passing; ot the 
Finding and Sentence, that [ will ntd discover it to 
any Person, until it shall have been approved or pub¬ 
lished by competent Authority.” 

“ Neither will I, at any time, discover the Vote or 
Opinion o( the President or any Member; unless re¬ 
quired to give Evidence thereof, as a Witness, by a 
Court of Justice, or a Court-Martial, in due Course 
of Law. So help me God.” 


Persons tried way have a Copy ok 
Sentence and Proceedings. 

1.-—Under this Section as under Clause 17, Amil. 
M. A. a Person tried by a General Court-Martial is 
entitled to a Copy of the Sentence and Proceedings, 
upon Demand made by himself, or by any Person in 
his behalf, paying reasonably for the same, “ at any 
Time not sooner than () Mouths after such Sentences” 
—''have been passed;" if within the Provinces ; 
and not sooner than I'J Months if beyond the Seas, &r. 
i—“ whether any such Sentence be approved or not 

&C. (‘'8) 

C**) Should there be no ref^ular Interpreter, (tho’ one is appointed 
to each King’s and Company’s tiegt. in India) any other Ofhrer iiiay 
act, taking the Oath. And in Casea of Eiitcrgenry, any Weiuher 
sworn as such, may interpret.—State Trials, vol. 14, p. 1580. 

(®’) Regarding which see conclusion to Note 63. 

(“) The Expense of copying them out is the Charge. 

Should have been added—Clause 17—allows of a ropy in 
3 months if in Europe—in 6, and 12 nionlhs, out of Europe—I think 
a copy should be granted on demand, as soon as published ; or if not 
published w'ithin 3 months in India. I believe a co|)y is seldom or 
never refused if at once applied for. Itut why should not the 
Prosecutor be entitled to a copy ; and indeed any whose conduct, or 
character may be called in Question—If not of Right, still in certain 
Cases. 

(®*) Should rather be “ published or not”—Many years ago an 
Officer was tried, and acquitted. He had been the Amicus Curur of 
his brother Officer—his Commanding flfficer caused his trial as he 
thought his conduct unofficerlike—he was acquitted, the Sentence was 
not published, but he was told,there was no further occasion for his 
Services. He applied to the Army Agerft, London, and was reinstat¬ 
ed—the Officer, now in tho Ariny, told me so himself. Without any 



MUTINY-ACTS—IMPROVEMENTS, &C. 


31 


2. —Clause 17 adds, “ Provided that such Demand 
as afurosaid shall have been made within (*®) Three 
Years from the*Date of the Approval, (’°) or other 
final Decision upon the Proceedings of such Gene¬ 
ral Court-Martial. 

3. —it will be observable, that a Copy of a District, 
or Garrison, or Regtl. Court-Martial is not demand- 
able by the Prisoner, or by any Person on his behalf*— 
So ih^t, if any Case arises to give a reasonable neces¬ 
sity for such a Copy, it would be applied for, and if 
granted, be made a Special Case, f*) 


No N. C. O. OR (73) Soldier liable to Arrest 
FOR Debt under 200 Sicca (7^) Rupees— 
Remedy if'illegally Arrested. 

1.—When the Act was framed, the Amount was the 
same (£20) in the A mil. M. A. ; but, now, by Clause 
3. M. A. 1835, the Sum is raised to £30. 


olber inteotion than to prevent diagusting Cases being published in 
G, ().—Same Cases of General and District Cuurts-biartial have, 
in India, nut been published to the Troops—and are merely sent to 
the Regt. concerned. 

(®) To omit “ the space of.” 

Those who argue that the Cominander in Chief should not 
“ Approve" but “ Confirmmay add this 17th Clause to the 
Member’s, &c. Oath and the Warrant from H. E. C. C.—as all 3 use the 
word “ Approval" &c, ! 

^71) tt of" oot “ before.” 

(’-) In the Case of the Dragoon, Somerville, there w'as a Petition 
presented, and as well known, a Special Court of Inquiry was held 
regarding the Sentence of the Regtl. Court Martial, by which he was 
tried (June 1B32). This was the form used instead of an appeal from 
the Regtl. to ae General Court Martial given by the 121st Aunl. 
Art. of War. This was not a complaint against his Captain, but 
to investigate charges against his Commaiidiug Officer, and was, 
thus, made a special case ; the 120lh Article provides fur this case 
where an Officer is wronged. At the Half \ early Inspections General 
Ullicers of Divisions, &c. are ordered to inquire if there are any 
Complaints and this is done on the Parade, and sometimes made 
verbally ; or by Petition in writing. 1 think it might be as well to 
frame a Clause to the above effect to be added to Article 121. la 
Somerville’s Case, see p. 141, (37) Hough’s P. C. M. and other 
Military Courts (1834). • * 

Should be “ N. C. or.” 

(”) Should be “ Company’s.” 


Section LV. 

4 Geo. 4,c.8[. 
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Proposed. 


Section TA'II. 
4 Geo 4,c. 81. 

Extent of Ju- 
risdicliuo. 


2. —It is singular that this Section should have 
allowed of Arrest for Debt for 200 lls,, when, almost 
immediately afterwards, another faction (LVII.) 
declares that, all Debts not exceeding 400 Sa. Rs, 
“ are Cognizable before a Court of Requests compos¬ 
ed of Military Officers, and not elsewhere. 

3. —-As to Debts contracted before the Soldier is 
inlisted ; and as to all Debts above 400 Sa. lls.; it 
was necessary to provide for them—The Wording of 
the Section should have been as follows 

“And to prevent, as far as may be, any unjust or 
fraudulent Arrests that may be made upon Soldier’s” 
for Debts contracted prior to Inlisluient, &c. line 30, 
instead of the words, “amounts to the Value of200 
Sa. Rs. &c.” there should be these words—“ If con¬ 
tracted before Inlistment, amounts to the Value of 
300 Rs.” and as to Debts contracted subsequent 
to Inlistment—if the Debt “ amounts to above the 
Value of400 Rs.” 


MILITARY COURTS OF REQUESTS. 

Jurisdiction of Military Courts of Re¬ 
quests—(Where Troops ark serving be¬ 
yond THE Jurisdiction of the Calcutta, 
kc. Courts of Requests)—in Actions of 
Debts—not exceeding 400 S a. lls. 

1.—This Section requires much Amendment—it 
runs thus—“ And be it further enacted, that in all 
Places where the said Company’s Forces now are or 
may be employed, or where any Body of II, M.*s 
Forces may be serving with the Forces of the said 


The Advocate General (Mr. Pearson) is of opinion that the 
LVII. Section may be pleaded in bar lo an Action of Debt, for 400 
Sa, Its. in the Supreme Court. In the Case of Markintosli, Stewart, 
and Bailie v. Moore and (.'owcl, Supicme Co»rf, 12lh Januarj 1830, 
suing for 400 Rs,, Sir C. Grey and Ityan said, “ the case should 
have been brought in the Court of Bequests, and in siieh cases gave 
no costs.” It should have been referred^to the Court of Beciuests ! 

(^*') As in Clause 3, Ann. M. A. 1836, us in Inditt; King's and 
Company’s Soldiers should be on the same footing, 
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Company, situate beyond the J iirisdictitnn of the Courts 
of Requests established at the Cities of Calcutta, Ma¬ 
dras and Bomba5'respectively—Actions of Debt, and 
all Personal (’’) Actions against such Officers, N. C. O. 
or Soldiers, all Persons licensed to act as Suttlers 
to any Corps or Detachment, or at any Station or 
Cantonment, nof being vnthin the Cities of Calcutta, 

&c. C^®),—or other Persons amenable to the Provisions 
of tlii« Act, or resident within the Limits of a 
Military Cantonment, and all Persons of a Civil Ca- 
• paviiy of any Rank or Qjiality, for Debts contracted Proposed. 
while residing in such Cantonment, &c.—shall be cog¬ 
nizable before a Court of Requests composed of Mili¬ 
tary Officers and not elsewhere ; provided the 
value in (juestion shall not exceed 400 Sa. Rs. and 
that the Defendant was a Person of the above Des¬ 
cription when the cause of Action iirose, and though 
such Debt may have been contracted, not in the Can¬ 
tonment, where resident at the time the Action is 

(’■') Actions to recover Property, damaged or injured—bat not 
its to Criminal Jurisdiction, nor to investigate cases of Maltreatment, 

“ excepting when connected with a Servant’s Desertion, and then 
“only, when he sues for his wages in this Court.” (Circular Adjt. 

General No 528, 1st May, 1820). In such cases of Maltreatment, 
if it compelled the Servant to desert or run away it would not give 
the Master a ground to ask—nor the Court any right, under this 
Circular, to direct stoppages of half, or a whole month’s Pay. 

C^*) To delitie, that the Stations of Barrackpore, Dnm-Duin, and 
Bally Gunge (Body Guard Lines) are not within the Jurisdiction of 
the Calcutta Court—The LVII. Section only declares “ situate 
beyond the Jurisdiction of the Courts of Requests at the City of 
Calrutta.” 

(^®) The words “ ami all persons in a Civil Capacity, &c.” 
should be introducei! ; for if a (livil Servant of Government—or j^ny 
private person, comes to reside in, or pass thro’a Military Canton¬ 
ment, or Camp—the Debts therein contracted, are Debts which 
ought to be decfded by Military Courts—and ns some doubt their 
amenability and as it is an equitable Provision, it should form a 
Clause to prevent Disputes, Reference, &r. If an Ofllicer were to 
incur Debts at a Civil Station, he would under Act XI. of 1830, be 
amenable to the Civil Power. 

(®") I would recommend the sum in the Cases of Officers, to be 
extended to Sums above 400 Rs. to recover the amount due for a 
House, Bungalow, Quarters, Tent. Elephants, Horses, &c. and it 
might be extended to the Sum of 5000 Rs. with a F. O. as President, 
and the Proceedings conducted by a J. A. as laid down under O. O. 

V. P. C. No. 175 of 1832, 29lh OctoSer. See P. C. M, and other 
Mily, Courts, p. 184 (27) for why should such a Case as “ William 
Hopper V. Clements Brown'* be liable, as that was, to be decided in 

£ 
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commenced (®‘);—which Court the Comgf. Ofllcor of 
any Station or Cantonment, or the Officer Comg. a De¬ 
tached Corps or Detachment, is hereby authorized, (®*) 
to convene, and the said Court shall in all practicable 
Cases consist of 5 Commissioned Oflicors, and in no 
Instance of less than 3, and the President thereof 
shall in all practicable Cases he a Field Officer, 
and not under the Rank of a Captain, or Officer havitiff 
served 8 years as a Commissioned Officer and that 


the Supreme Court*, surely a question of a “ No/jce Quit" should 
b'> decided by a Mily. Court, and in this (.'ase there was another 
question as to rant. “ The Cowl, leaving ali questions of law unde¬ 
cided, non-siiited the Plf., on the ground of infonnnlity of notice 
on 30lh Jany. ; and on i’itli Nov. 1833, decided in Piffs. favor. 
Hough’s P. C. M. and other Mily. Cts. (1834) p. 202. 

lu extending tlie lunount of Debt cognizable to ahore 400 Rs. 
1 should restrict it to the Cases of actual necessity,, for if an Officer 
had many Mouses, kc. a Stud, or the like, his brother OdiciM's should 
not sit ill judgment on such cases. My object is not to oblige an Ollicer 
to go to a Civil Court to recover the value of a llungalovv. Tent, 
Horses, which Odicers of his rank must have. This is a Military 
and equitable Rule. 

The Sales of tlie KllVcts of a deceased Ofleer, or in Case of 
an 0/licer going to Europe, may amount to more than 400 Rs.— 
sold to one OUlcer, &.c. 

An Officer om e said to me—“ I have sold ray Bungalow for 2000 

Rs, and-will not pay me—what ran I do"—“ Why," I 

replied, “ you have the Civil Court—or you may sue in a Court of 
Requests—sinking 2000 Rs.—to 400 Sa. Rs, ! —If there be any un- 
gentlemanly (Umduct, you may exhibit Charges—he may- be punished 
by a Gl. Ct, Martial—by a reprimand, or smiielhing more—but, as to 
your Money only a Court taking cognizaupe of Debts, can relieve 
you !” 

As to Money b-nt to assist an Officer in distress, or lent on fair 
interest, such Cases should be cognizable—In fart surh tiansactions 
as are of a fair, honorable, nature, as Gentlemen and Men of “ good 
Conscience"—should be called on to settle—as between two brother 
Officei's. Such a Provision would lend to facilitate pecuui.try 
transactions between Oflicers—but, no one deprecates more than 1 do 
a litigating spirit. 

(®‘) If an Officer contractu Debt in Calcutta, he may bo sued 
for such Debt at Loodianab the most distant Mily, Slntiun. Shop 
bills from Calcutta, arc often sent to Mily. Station, Iho’ the Debt 
wag contracted in Calcutta (Lr. Adj. Genl. No. 752,22d May, 1831) — 
and under the opinion of Mr. Advte. Grnl. Pearson. 

(**) “ and empowered" omitted—only a repetition. 

(^) The Order of the Coinr. in Chief in 1830, better to be in the 
Act. 

(**) So allowed as President of a Regtl. Ct. Ml. under Section 
XIV. Art. XYI. An Officer, In the C^md. ofa Detacliment at Myn- 
pooree in 1820, wrote me lie did not know wbat course to take— 
“ I am," he said, the only Captain here—1 cannot order the 
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m all practicable Cases everi/ Member of such Court, 
shall hare served not less than 5 years as a Commis¬ 
sioned OJficer and every Officer (8®) assistinfj at 
siieli Court, before any Decision shall he passed on 
any Claim (®’) .shall take the following Oath upon the 
lioly lilvangeli.Sts, or such other Oath, and in such 
Form, accordiny to the Forms of their respective lleli- 
yions . The rest as laid down. 

J?.— Oath. “ I —-swear, that 1 will duly adminis¬ 
ter /iistice, according to the Evidence, in the Matter, 
or Mutters (®^) that shall be brought before me. 

So help me God.” 

3.— WiTNESSiiS. —'‘And every Witness before 
such Court shall be examined on Oath according to 
the Form of his or her respective Religion, 
which Courts are hereby authorized to administer ; or, 
if Natives of the East Indies, Ctheir Parents not 


Court and approve of the Proceedin;>:3 if I appoint myself President 
—and the order to hold the Court is positive”—I replied—“ orrfer the 
Court, and send the Proreedin^rs to the Ofticer Coin^, the Station 
from which you are detached.” He did so—Hence a provision for De> 
taehraents is required—Legislative Enactments do nut always meet 
minor Cases but some one must point out these defects. 

(^®) O. O. V. P. C. No. 175 of 1832, 29th Oct, This corresponds 
with the age of a Juror. 

(“) Instead of “ Member" “ Officer” includes, thus “ the 
President and IMenibers.” 

(p) The words omitted, are “ Proceedings to be had before it,” 
the other words used are better, because Courts usually meet merely 
to register Cases and adjourn to issue Suniiuunses. 

(*’8) 9 Geo. 4, c. 74, Sect. 37. 

(8'-’) VVlicii tlie Act first came out there was a doubt as to whether 
the ('ourt were to be sworn on each Case, or once for all Cases—one 
Authority said that if a List were given in—swearing once woulil do 
fur such Cases—another Authority declared, that swearing once fur 
all was enough—now, no List is given in, for it is an Open Court— 
At some Statioifh tliey, 1 believe, still make the Staff Oflicer register 
Cases—this is objectionable, for some Cases may be improperly 
omitted—by one individual ; while a Court alone should determine 
—as to all Cases. What would be said, if, instead of going publicly 
before the Calcutta Commissioners-you were directed to apply 
to the Clerk of the Court! 

The words “ or Matturs"—very concisely meets the Case. Some 
may say that the words “ in the Matters" would be enough—but it 
will be recollected that under the Act to punish stealing Horses—a. 
Conviction failed because the Prisoner stole one Horse ! 

(00) 9 Geo. 4. c. 74, Sect. t7, may Be the Oath taken by Witnesses 
at Courts-Martial.-,Sec Jndex. 


Oath takeo by 
Couit. 


W'ilnosses 

Swoiu. 
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heing Europeans^) (^') on Oath or Solemn Declaration, 
or AJfinnation, in such Form as the Court shall think 
hinding on his or her Conscience ; the Plain¬ 

tiff, or Defendant, or both, mag he examined as the 
Court may think Jit. 

(*") If half Castes—they should be treated as Europeans. 

{^) 9 Oeo. 4. c. 74. Sect. 30 ; oiaittm}' as the words, the Case may 
require.” 

(**■*) Questions have been raised as to whether a PlaintifT or Defen¬ 
dant ran be a vtilnoss in his uuii Cause—lu Courts of Equity (in 
Chancerj, and in Courts of Requests) the practice is to examine both 
if necessary—In the Court of Clicincery the Plaintiil makes his 
Affidavit, and in answer tliereto, tlie Defendant iiuikes another—and 
these without end sometimes—so I proposed to enact tlio legality. 
It has been said by one OlHccr—tliat l.’ourts of Requests decide con¬ 
trary to Lute—there is a mistake in this —ICtjiiitij is part and parcel 
of Fjaw—OP the Lord Chancellor would not hold the “ great seal.” 
Equity is said by lllackstonc, and all sound Lawyers—to be intend¬ 
ed to give relief to Cases wherein there is no Specific Law—but still 
the remedy sought must not be repugnant to the general principles of 
Law—wbicii 1 shuit briefly illustrate by one Case—the Law gives 
you the Power to make a Will. Suppose 1 make a Will umler the 
belief that I am wortli 10,()00£ and leave an only DaHgliter—I direct 
100£ a year to boused for her Education—It turns out that on my 
Death, my Property has become wortli 10U,000£. In the latter Case 
the Executors think 300 or 4()0£ should be spent—they g'o before the 
Chancellor, and he being satisfied as to the Testator’s intention to pro¬ 
vide for his Daughter’s best Interests—grants the relief sought. Of 
course, a Declaratory Act would do the same ; but we must not legis¬ 
late in so grave a Matter! 

Another point which requires remark is this—A friend of mine 
said—“ 1 was brought up before the Court of Requests by my 
Servant—the Servant was sworn, and I was sworn, and they decided 
against me, is not this illegal” ?—I replied, “ certainly not—as Cts. 
of Requests may swear one or both EltlT, and Deft.”—“ Well but,” 
he added, “ the Court believed his Oath and not mine—for it could 
not believe both.” I replied “ there you are mistaken—the Servant, 
I conclude, swore to your owing 6 iiiontlis Wages—you denied the 
fact, and swore that to the best of your luiifj you only owed him three 
months”—the Court, perplexed at two contradictory oaths bethought 
themselves, and a shrewd Member said Qa. by Court —“ Pray do 
you keep any Accounts ?”—.4. “ I do not ” Court —“The Court have 
no doubt that you believe that you only owe your Servant t/iree nionths 
Wages, but, Without calling in question your veracity, we sit here 
as a “ Court of Conscience,” and must decide against you. We 
advise you, in future, to keep accounts, and pay your Servants 
in presence of your upper Servant—Hud you dune so, yon might 
have had 2 witnesses to I against the Plltf.” “ Decree for Pltll‘.” 

Another Officer asked me, “ Pray—cannot a man be tried for 
Perjury, for giving false Evidence before the Court of Requests.” 
1 replied “ he may certainly, hut legal Perjury is not simply a false 
Swearing ; it must he false Swearing Maitriul to the issue—and in this 

Case, it was not” - of course such Courts cun, themselves, notice 

a case of Perjury ; but cannot try it. 
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4.—Decrees. —And it shall be competent to such 
Courts upon finding any Debt or Damage due, 
either to awaud Execution thereof generally, in the 
Case of any Officer, in Cases which may admit of the 
same, without detriment to the Public Service ; 
hut not in the Case of N. C. O. or Soldiers ;—or 

to direct that the whole fin certain Case,) if"') or any 
part of such Debt or Damage shall be stopped, by 
Monthly histalment or Instalments, not exceeding one- 
IhirV. of the Pay and Allowances of Officers under 
the Rank of Field Offices, and of one-half, in the 
Case of Officers of, and above the Rank of, Field Offi¬ 
cers ; Provided, that in the Case of N. C. O. or 
Soldiers, regard he had to the claims upon their Pay 
in respect of RegiL Debts or for the Messing, or Sup¬ 
ply of Regtl. Necessaries —and the Amount so 

stopped, to be paid over to the Creditor, or to any 
legally Constituted Agent. on his behalf out of any 
Pay or Allowances, Prize, Donation, or any Public 
Money which may have been received, or may he due or 
accruing due to the Debtor, in the Current or any future 


(®‘) The word “ Damage” cannot apply to a “ Debt” but to a 
transaction of another Description—Thus a House is rented in a 
Cantonmeut at 50 Ks.-> A. Doinurs to pay more than 45, in a particular 
mouth, because the Servant of B. (the owner) has ik-struyed Deft.’s 
Property to the value of 5 Hs. Tlie transactions arc separate ; here, 
A. pays the rent and sues B. for the “ Damages," which, B. refuses to 
pay. Had it been for Repairs which B. promised to make, but did not 
make, A.’a deduction would be a set-olTagainst the Rent! But in the 
former Case, the Rent is due, and the Property has no relation to the 
Rent! This, and many other Cases which might be quoted, is no 
Debt. 

(®^) It should only he acted upon in Cases where the Officer may 
have superfluous Property. 

(^) A Soldier has no superfluous Property ! and if people wifi trust 
them after a Proclamation under the llUh Article of War, they 
should only recover by payments out of any (\f uny^ Balances which 
may be due to llie Soldier. 

(®^) When! on Officer has the means, and has deferred thepayment 
improperly, then a Court should, in such an extreme Case, award 
as above directed—He may have “ Prize Mouey”—or a “ Donation” 
(as in the Burmese War) at his Command. 

(®®) As the Insolvent Court does—and this on a Reference to Govt. 

(^'0 It would be still better to have a Regtl. Court in Corps for 
such Cases ; as the Officers could better check their Men’s Debts. 

(99*^ Merchants, in Calcutta, he. should send to some Merchant or 
Agent at the Station, and not troubfe the Station Staff Officer : who 
is to pay the Postage ?—Letters are not sent hearing Postage. 
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r.xrrulioii 


Future Execu- 

tlull, 


Future Stop* 
pages. 


Mondi or Months:—hy order of the Corny, Officer 
of the Station ; (‘°°) and, in Case EKCCJUliou shall 
he awarded generally, the Debt, if nob paid forthwith, 
shall be levied hy Seizure and public Sale of such of 
the Debtor’s goods as shall not render such Officer 
inefficient as such, ('°‘) as may be found within or 
without tite Camp, Garrison, or Cantonment, or 
in any Civil Station or in any other Place whereso¬ 
ever, ('°^) under a written order of the Going. Officer.” 

5. —Futurf Execution.— “And the goods of 
the Debtor, if found within or without (’®^) the Camp, 
Garrison, or Cantonment, or in any other Place out 
of the Limits of the said Presidency to which 
the Debtor shall belong or to which his Property may 
have been remox'ed —at any subsequent Time—shall 
be liable to be seized (as above set forth), and sold 
in Satisfaction of anv Remainder of such Debt or 
Damage —by order of the Comg. Officer, or other 
Authority. 

6. —Future Stoppages.—“ And if sufficient 
goods shall not be found within or ivithout (‘®') the 
Limits of the Camp, Garrison, Cantonment, or any 
other Place as aforesaid —then any Prize, Donation, 
any Public Money, or Pay, received by, due, or accru¬ 
ing to the Debtor, not exceeding the tiu\(ofhis Pay- 


(’“*) An Officer once doubted the simple meaning of the words 
“ current in any future IMonlh”—He said, here is a Selectiou—to 
stop, for instance in this current Month (September)—or in the 
future Month of December—but, not to stop in Sept., Oct , Novr., 
and December. It was Officially decided against him. 

(*“*) An Officer’s Charger—Tent—Regtl. Clothes, or Mily. Equ'p- 
menl of any kind, not to be seized—unless he shall have dvplicHlcs, 
or any excess of those Articles, Uc. which are required to fit him fur 
his Duly—Articles of great value should not be seized for Debts of 
small value, as is too often the Case in Executions fof' non-paymeut 
of Rent, in England. 

A Decree of Execution was given at Keitah—The Officer 
sent olfliis Horse to Cawnpore—to be sold—The Comg. Officerof the 
former, wrote to tlie Officer Comg. at the latter Station. The Offi¬ 
cer’s horse was seized and .sold—The Act I propose, should be to 
seize any where—An Officer once said “ send your Property out 
of the Limits of Cantonment, and it cannot be seized” ! 

(loj) Xq Cases of Removal of Property. If at a .Civil 
Station, copy of Decree to be sent to the Civil Officer, 

(io<) Section XL1. supposes if cliange»of a Residence, 1, suppose 
a change of Place as to property ; to meet an extreme Case ! 
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proper (*®^) shall he stopped, hy Monthly Instalment 
or Instalments in Liquidation of such Debt or Da¬ 
mage. Provided as aforesaid, in certain Cases where 
the Debtor has private funds the Court may 
direct Stoppages to he made as to loth Pay and 
Allowances^ or from any Public Money, S;c. 

7 .— If NOT IN Receipt OF Public Pay. —“And 
if such Debtor shall not receive Pay, as an Ofli- 
cor, pr Soldier, or from any public Department, but 
be a Suttler, Servant, or Follower, he shall be 
arrested hy like order of the Comg. Officer, and be im¬ 
prisoned in some convenient Place within or withoutthe 
Military Boundaries, for the space of Two Months,(’°‘^) 
unless the Debt be sooner paid. Provided, that it shall 
he lawful for the Court instead of awarding Execution 
generally, to direct Payment of such Debt or Damage 
by Instalment or Instalments, taking good and suffi¬ 
cient Security for their Payment (*®^) 


Punishment for False Swearing. 

There) shall be added to this Section—a Provision 
for the Case of “ Subornation of Perjury if the one 
be triable, the necessity for the other is equal— 
sometimes, more so; as more, 1 believe, suborn 
Evidence than perjure themselves. 


RULES AND ARTICLES OF WAR, 

For the (Jovt. of Officers and Soldiers in 
the Service of the East India Company. 

Divine Worship. 

1.—This, Section directs the Officer “to be 
brought before a Court-Martial, there to be publicly 
and severely reprimanded by the President. 

^lOi) ^ Term used by the “ Pay Repos." Having sold his I’roperty, 
or liHviopno Property to be sold, his allowaoces should nut be touched. 

( 1 U 6 ) By Uie Calcutta Court Rules (24th October 1819) exceeding 
200 Rs. Imprisonment is to tlie extent of one year. 

And in Cases of Insolvency, under 0. O. G. G. in C, No. 
173 of 1828, 8tli August, asAo Natives out of the Company's Provinces. 
And why ruin a poor Kuropenn, by the Sale of his Property, not 
leaving him what cveu the Insolvent Court does to Natives! 


Not in recpijjt 
of Public 


Proposed. 


Sec. LX IV. 
4 Geo.4,t;.i5l. 


Sec. I. Art. I. 
Divine Wor¬ 
ship. 
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Sec. TI. Arl.T. 

Disresppcl to 
Kill}; or Cumr. 
in Chief. 

Arl. 2. 
Omitted. 


Arts, 3, 4, 5. 
Matioy. 


2.—The 2d Aiinl. Article of AYar directs the Offi¬ 
cer to “ attend Divine Service and Sermon” and, 
for the omission to he publicly and severely reprimand¬ 
ed on Conviction thereof by a Genl. Ct. Martial— 
The Company’s Article should be in conformity to the 
Kinjr’s —on Conviction, to be publicly and severely 
reprimanded”—not by the President of the Court—it 
may be, as would be most proper, in presence of his 
brother Officers—the Court having convicteti the 
Officer, know that a reprimand is to follow. 


M U T I N Y. 


The Penalty of speaking traitorous, or 

DISRESPECTFUL AVoRDS AGAINST THE KiNG, 

OR ANY OF THE IlOYAL FAMILY; AND CON¬ 
TEMPTUOUS VA'ORUS AGAINST THE COMR. IN 

Chief. 

1. —Punishes Officers, N, C. 0. and Soldiers who 
use traitorous or disrespectful AA'^ords against the 
King, or any of the Royal Family. 

2. —Punishes Contempt or Disrespect towards the 
Cornr. in Chief. 

3. —There is no Article punishing Contempt or 
Disrespect towards the Govr. Genl.-; Governors; 
Government; the Court of Directors; or the Hoard 
of Control. 


Penalty of Mutiny—not Suppressing, or 
Concealing, Mutiny—of Striking, or 
Drawing any AVeapon against a Superior 
Officer, or disobeying Lawful Orders. 

1.—In these 3 Articles, the Punishment is “shall 
suffer Death, or such other Punishment as by a Gene¬ 
ral Court Martial shall be awarded.” Under the 6th 
Annual Article of AYar, ^ie Punishment in the Case 
of Soldiers, is, “ shall suffer De\th or TRANSPORT¬ 
ATION, or such other Punishment, &c.” 
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2._The Piinishmfnt of “ Transportation,” (*) 

has been introduced into the Annl. Articles ofWarsiuce 
tlie Company’s Articles of War were framed (1823)— 
it should be now included in the Company’s Code. 
For, though it may be said that many Soldiers desire 
such a punishment—in ignorance of the Degradation, 
and as well as of the sutferings of those condemned toil 
—still it should be retained in our Military Code—for, 
in In^ia, we have not the same means of employing Sol¬ 
diers ill breaking stones, or of employing the Men 
on Public Works as in England. If, therefore, the 
Punishment is a proper one it should be legislatively 
provided for. (“) 


Rut UR NS. 

This is a very singular Pliraseology as remaiked by 
Cnpt. Simmons (^) both in this Article, and in Article 
43—“Any Otiiccr who shall knowingly make a/’rt/jfe 
Return to, &c. or to any his fSnperiur (Iflicor, autho¬ 
rized to call for such Return”—the Words should 
be—“Any Oflicer who shall knowingly make a false 
Return, &c. or to any his iSupetior Oilicer, autho¬ 
rized to call for a Return or lleturns. 


(’) The Ist Section 4 Geo. 4.e. 8t—.tnfl 1st Clause M. A. 183.> — 
rcgar-Iiiio; Mutiny (iuuons other Criinus (l(‘^■ia^cs the i^unishnient to 
be “ Death or such other Piiaishnieut.”—The King's Article G-— 
allows of a Sentence of Death, or Transportation—■ind it is singular 
that Clause 1—did not make tins Provision—for it is most clear that 
though such Puniahment of “ Tran-'port iti:m’’ may he awarded uiiiior 
Clause 7 it should have been iiicerted in Clause 1, for the words— 
“ Death or sucli other Putiislinifiit” aro va}»ue—and in the Case of 
Company’s Sqjdiers inoperative—for Section VII. 4 Geo. 4. o. 81, 
only admits of “ Transportation” in the Case ofDesertion,” It 
should he in all Cases where the Sentence may be—“ Death or such 
other Punishment”—and, in II. M.’s Code the Articles of War do 
provide for such a Sentence—but, now {i'otiipatiy’!,) tlu; only P'xpedi- 
ent would bo,—to pass a Sentence of Death, and rpeonitneud that of 
“ Transportation”—to which, under Sect. VUl. —llie Coiiir. iu Chief 
can coiniiiiite. 

(“) Durinp; Peace we should be able to get better men. 

(“) P- ^58 («) 

(^) As if an Officer were authoijized to call for a,/ViffP Roturn— 
The words proposed are better—substituting the Article a for llic 
word suc/ip as Capt. Simmons reconimeuds. 


Proposed. 


Section V. 
Article I. 
Returns. 


Proposed. 
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Section VI. 
Arts. I and 4. 
Dcaerlioo. 


Proposed. 


Desertion. 

1. —In the Case of Desertion Arligle IV. declares, 
L. 18, or if any such N. C. 0. or Soldier shall be 
claimed by the Corps in which he first (*) inlisled, and be 
proceeded against as a Deserter therefrom, his subse¬ 
quent Desertion from one or more Corps in which he 
shall unwarrantably have inlisted may, (unless he 
shall have been tried fur the same) be given in Evi¬ 
dence os an Aggravation of his Crime, pr^ious 
notice being always given to such N. C. 0. or Soldier 
of the Fact or Facts intended to be produced in 
Evidence against him. 

2. —It will be seen that the wording of the Article 
should be as follows as in Ihe 84th Annl. Art. of War :— 

“ And if such person shall be claimed as a Deserter 
by the Corps to which he originally belonged, and be 
tried as a Deserter therefrom, or shall be tried as a 
Deserter from any other Corps into which he may have 
inlisted, or if he shall be tried while actually serving 
in some Corps for Desertion from any other Corps, 
every Desertion previous or subsequent to that for 
which he shall be under trial—as well as every previ¬ 
ous Conviction for any other OlTence may be given in 
Evidence against him, and being so given in Evidence 
shall he received as such hy ihe Court’* (See previous 
Convictions.) (‘^) 

('') If he deserted from 5 and inlisted into a-Ctli Corps, and if 
claimed by the Corps into which be first inlisted, his subsequent in- 
listment into the Corps 2 to 6 may be given in as Evidence against 
him—but, if claimed by Corps 2 to 5 into which he iulists they have 
not the same Privilege. 

(^) As Simmons states, p. 59 (’) “In Criminal Courts, under 7 
and 8 Geo. 4, c. 28, the Indictment in its first Count, recites the pre¬ 
vious Conviction and subsequent p'elony in the second Count, the 
subsequent Felony is stated as though there had been no previous Con¬ 
viction. When the Prisoner is arraigned, the Clerk of the Arraigns 
states to him, that he stands indicted after a previous Conviction, of 
Felony for the present charge, and, in a condensed form recites the 
second Count. If (he Prisoner pleads not guilty, the Evidence in sup¬ 
port of recent Felony is gone through, the Certificate of the previousCon- 
viction by the Oflicer of the Court, where the Conviction took place, 
is put in and read by the Clerk of the Arraigns, and a Witness is pro¬ 
duced to prove the Identity of the Prisoner as the person mentioned 
in the Certificate: this Witness is generally the Jailer. This is the 
Practice approved by all the Judges except Mr. Just. Park, who pre¬ 
fers charging the Jury previous to the production of the Certificate.” 
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3. —In Article IV. Section VI.*-they are given in 
Aggravation, and used as Evidence before the Find¬ 
ing of Guilty. |n the 84lb Article of War, suppose a 
man inlisted in Corps nos. I to 6—If the trial be held 
in Corps no. G—and the Prisoner had been tried in 
Corps 1 to 5—the previous Convictions can be given 
in Evidence—If tried by Corps no. 1—and also before 
tried for Desertions from Corps 2 to G—they would 
be subsequent Convictions (*^)—they were formerly so 
tried "in the King’s Army. (7) 

4. —A change in Clause 21 of the M. A., (1834) 
was made from the words “ in Evidence as an Aggra¬ 
vation of the Crime,” to in Evidence against him” 
but after" —the former was, before Conviction.” (®) 

5. —Under Article IV. the first of Corps from 1 to 6, 
can give in Evidence subsequent Desertions, but not, 

it seems, Corps 2 to 5—The words in line 19 “ shall Proposed. 


Thpre serms no reason why such a Practice should not obtain in 
the Army—for the Evidence as to the (Charge of the recent fact cannot 
depend upon previous Convictions which are upon proofs quite dis¬ 
tinct. For though, as stated by Phillipps, (Law of Evidence) Vol. I, 
P- 170—“ It would not be allowed to show, on the trial of an Indict¬ 
ment, that the Prisoner has a general Disposition to commit the same 
kind of offence, as that charged against him”—such could never ope¬ 
rate on the minds of a Court where the Crime was Htutiny, and the 
previous Convictions were for Desertion! or, where the previous Con¬ 
victions are for Crimes of another description from that of the offence 
under trial—suppose the Crime tried be Desertion —and the previous 
Convictions are for the same offence—the Crime under investiga¬ 
tion if provable by Evidence, say, of absence without leave for a 
period exceeding 21 days, which under Article 81—“ shall be tried 
for Desertion by a Genl. or District or Garrison Ct. Ml.”—or, where, 
by going on board of ship—inlisting into another Regt, or by any 
other act, shall evince an intention of not returning—1 cannot there¬ 
fore imagine iu what possible manner, under any of the above circuni- 
stances, any man’s mind could be influenced by a knowledge of pre¬ 
vious Convictions. 

The case seated, above, by Phillipps—goes to this—if A. be tried 
for “ Murder,” you are not to give, in Evidence, proof of former 
“ Murderous" Deeds. Riit, in trials for Civil Crimes Courts-Mar¬ 
tial do not receive previous Convictions—and Military Crimes are 
usually of easy proof. 

_(’) lothe Case of Private Robt, Laflin, H. M.’s 34th Regt, he was 
tried for “ deserting from his Regt., &c.—this being the third time of 
his Desertion”—0. O, C.C. (Bengal) l»th April, 1820—Case 43— 
Hough’s Case Book, (1825) p. 147—and Case 40-Gunner Jno. 
Mnrpliy, 2, T, H. B. “ for Desertion, &c., having before repeatedly 
deserted or absented himself without leave"-—(G. O. C, C, Uth May, 
1819.) p. 159, do. • 

(*) Clause 21—corresponds with Article 84. 
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entence. 


WarkiDg (D.) 


be clnimed by the Corps in which he first inlisted”— 
should have been “ into which he hefore inlisted,” and 
would allow, distinctly, of Corps froip 2 to 5 to act in 
the same manner as the» Corps into which he first 
inlisted—f See previous Convictions— Judex.J 

G.—The Punishment under Section VI. Article I. 
—is Dkath, “ or such other Punishment.”—Trans¬ 
portation is allowed under Section VI1. 4th Geo. 
4, c. 81 in this Case—but Article I. Section VI. 
should so declare itand in all Cases in which the 
Court “ shall not think the Ottbneo (in all Cases under 
Trial) deserving’ of a Capital Punishment,” as in 
Clause 7 Aniil. Si. A. 1835. 

7. —By Section IX. may be sentenced to “ General 
Service” (®)—and by Section X. those inlisted for a 
limited lime, may be Sentenced to serve for an addl. 
Period, or for Life (‘°); and may be adjudged to for¬ 
feit “ all Benefit or Advantage as to Increase of Pay, 
or as to Pension on Discharge, which might otherwise 
have accrued to such N. C. O. or Soldier from the length 
or nature of his Service—in addition to any other 
Punishment”—Clause 11 makes the same Forfeitnre('') 
—Under Article 38 forfeiture of Pay for the Days he 
is absent. 

8. —The Marking’ a Deserter (D.) under Section XI. 
and Clause 11, Mutiny Acts—declare that it shall be 
“ lawful f but as before said, (See Judex J a circular 
order such marking ; the words should he instead of 

it shall be lawful to direct”—these words “ General 

(®) tVIuch I have never known to be used. 

('“) The latter are good Punishments. 

(") This Forfeiture is limited “ as to Increase of Pay, or as to Pen¬ 
sion on Discharge, which might otherwise have accrued, &.c. from 
Length of Service." The H'Jnd Article of U ar (and.Artidt: iiS) de- 
flares that every Soldier “ on Convicliun of lU'sertion thereupon for¬ 
feits, 4tc.”—So that (as declared in the Monthly Returns of Corps,) it 
is not required to insert the Forfeiture in the Sentence in (he Case of 
a King’s Soldier—indeed, it takes it out of the Power of the Court 
to exercise a discretion as to any such Award—The whole or any part 
of such Forfeiture (but not such Addi. Pay as may have been stop¬ 
ped) may be restored, in the event of subsequent good, faithful, or 
gallant Service in our Army. 

If the Soldier serves the Time which shall entitle him to Pension— 
he will obtain it—or an increase of Pay —uvUtnUed Forfeiture is only 
in the Case of Disgraceful Conduet—see* Disgrucejul Conduct, Ar¬ 
ticle 77. 
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and District Courts-Martial shall in all Cases direct 
the Prisoner tube markedicith the Letter (D.), &c,” 


Sending Challenges—Seconds. 

1. —The Penally of giving or sending Challenges, in 
the Case of an Ojlicer sending to any other 
OlTicar ('■)> to fight a Duel, *is, “ upon Pain 
(on Conviction) of being Cashiered.” The GOth 

* and C9th Articles (King’s) only declare the Ollioer to 
be “ liable to be Cashiered”—and so should it be as 
to a Company’s O0icer. 

2. —The Penalty of any Officer, &c. Comg. a Guard 
who shall willingly and knowingly suffer any Person 
u'hatsoever (‘'^) to go forth to fight a Duel; and ail 
Seconds, Promoters, and Carriers of Challenges, are 
also, on Pain of being Cashiered; under Articles 
(King’s) GO and GO “ liable to be Cashiered.” 

y.—The upbraiding another for refusing a Challenge 
is punishable as above directed. 

4.—The GOth (King’s) Article of War includes, in 
a few words, the Commissions and Penalties laid down 
in Arts. II., III. and V. of Sec. VII. (Company’s)— 
The remaining part of Section VII. is contained in the 
(King’s) Article 105. 


Redressing Wrongs of Officers. 

1.—The Complaint is to be made to the Coinr. in 
Chief. The (King’s) Article 120 directs the Genl. 

• 

The object was to prevent Duelling in the Army—but, to send 
a Challenge to any one not in the Army is no Crime, under Section 
VIL Article II.—nor, under itrticle 00 (Wing's)—though surh an 
offence may be tried under Section XIV, Art. XXVI.—or (King's) 
Article 31, if connected with Behaviour, scandalous, infaiiioiis 
manner, unhecomiug the Character of an Officer and a Oeutleman”— 
(should rather be or a Gentleman.)— 

(**) As in Article 09—for a Challenge may be sent—but there may 
be no proof of the fact! 

(O) Would imply any (y,vil as Well as 3Jily, person— the object 
being to preserve the PeacC 


Proposed. 


Section VII. 
Alt. ii. 


Article 3. 


S>;coDds, 


Article 5, 


Sertion X. 
Article 1. 

Redressing 

Wrongs. 
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Section XT. 
Article 3. 


Proposed. 


Comg:. in Chief our Forces to examine into the 
Complaint, and either hy himself, or by our Secretary 
of War, to make his Report to us thereupon, in order 
to receive our further Directions. 

2.—The Company’s Article does not authorize by 
Enactment, an Appeal to the Govr. Genl., or Govr. 
in Council (’®)—or to the Home Authorities (^'^)—The 
Kind’s and Company’s Officers should be on an equality 
in this respect. 


Penalty if a Soldier sell, lose, or 
SPOIL Ills Arms. 

Every N. C. 0. or Soldier who shall be convicted at 
a Genb or Regtl. Court-Martial of having sold, lost, 
designedly or through neglect spoiled his Horse, 
Arms, Clothes, Accoutrements, or Regll. Necessaries, 
shall undergo such Weekly Q^) Stoppages (not exceed¬ 
ing the Half ('°) of his Fay and Allowances) as such 

(**) Should be added ” or Genl. Going, our Forces in the E. Indies 
or in our Colonies, &c." 

('^) Though Lieut. Goad, 1st Cavy., did appeal to the G. G. in C. 
in 1832. 

(!’) Section XIV, Art. XVIII. Articles of War, allows the Court 
of Directors to dismiss Oiliuers without Trial—Section 7S of the 
Charter (Act 3 and 4 c. 83) recites the same, but includes Civil, &c. 
Servants—Section 74 gives the King the like l^ower—now, if such a 
Power is to be exercised hy llie Crown, Officers Civil and 3/iUlary 
should, legally, have the Power to appeal—1 merely throw out this, 
respectfully, to the Superior Authorities. 

If a Sentry loses Arms, &c. under his Charge as Sentry, it has 
been declared (Lr. AdJ. Genl.) proper to put him under Stoppages as 
laid down (G. O. G, G. in C. 7th May, 1810)—should be in the 
Article, thus his Horse, Arms, &c. or nny u-hich may be jduced 
under his Charge.” 

(**) Should be “ monthly" —the Troops are so paid in India— 
Article 79 (King's) direct “ daily" —H. M.'s Troops in India 
were, formerly, paid daily, which was not only Iroublesonie,—but 
as no man had any inducement to save the mite he received, he 
spent his daily balance in drink. The Practice has been, from the 
latter Cause, discontinued. There is now, by the Monthly Balance 
an opportunity of saving a little to put by—and if a man be re¬ 
solved to drink, it is better to have a Carouse for a day or two after 
Pay-Day—than daily Drunkenness. 

Under this Section, and Article (King’s) 79—the term should be 
“ Monthly Stoppages" , 

C**") Under Article (King’s) 79—two-thtrds of his Pay. 
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Court-Martial shall judge (*') sufficient for repairing 
the loss or damage; and shall, besides, sufl'er Im¬ 
prisonment, or <)ther Corporal Punishment, at the 
Discretion of the said Court-Martial. 


Administration of Justice. 

I^he Constitution of Genl. Courts-Martial. See 


Rules to be observed in the Punishment op 
Officers—Suspension from Rank, Pay, 
AND AlLOWANCES—LoSS OF RaNK. 

1.—The first part of this Article allows of Suspen¬ 
sion from Rank (®®), Pay, and Allowances (”); such 
was, formerly, used in H. M.’s Army, but it was found 

(“') The Court only “Judge’' as to the portion of Pay, &r:. to be 
stopped weekly or daily ; the G. O. O, G. in C. 7th May, 1819, lays 
down the Rates payable to replace the lust article—the Captain, 
Ac. of Troops, &;c, makes a note in his Pay Abstract—A. placed 
by Sentence of a t'onrt-Martial under Stoppai;es to replace a Musket 
lost—nut exceedinf; 2 Rs. a month the above 6. O. declares the 
value—say 18 Rs. and the Pay Master deducts 2 Rs. for 0 mouths. 

(-') The suspension in question has occasioned much controversy— 
the words should have been '’suspended from Rank and Pay and Al¬ 
lowances,” (fora staled period “during which suspension, such sus- 
jipndvd Officer sJuill not be promoted to ang superior grade ; that is, a 
Lieutenant shall not, during such suspension, be promoted to Captain.” 

It has been stated—that if an Ofticer were suspended as 3rd Lieut, 
he cannot become 1st Lieut, during such suspension—nor be removed 
to a new Regt. from 3d to 1st Lieut. Undoubtedly, during such sus¬ 
pension, he could not be promoted in his Corps, or be removed.to a 
new Corps to be so promoted. 

But, the ass^tors of the contrary Proposition, advance an argu¬ 
ment wiiicb would entail endless adjustments of Rank. If the sus¬ 
pension is to be considered as a total Loss of all Rights in 
virtue of bis Commission—and that the Otlirer—who is 3d Lieut, 
must revert to bis position as 3rd Lieut, so that, after his suspension, 
a new Commission is required—then his punishment depends upon 
chance—good luck to his Kegt. is a misfortune to him. Suspension 
from Pay naturally occasioned Suspension from Rank—as no Service 
can be given without Pay—and the King’s Soldier reckons no Service 
for which he receives no Pay. 

(**) If a Court do not intend to ^Suspend from Rank, Pay, and 
Allowances, hut only fruin^tank and Pay—they sliould express iii 
their Sentence—“To be^nspended from Rank and only,” (Lr. 
Secy, to Govt, Mily. Dept. No. 95, 7th Novr. 1833.) 


Section XIV. 
Article 1. 


Section XIV, 
Article 8. 


Proposed. 
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to be an improper Sentence, as the State was deprived 
of the Oniccr’s Service: and there is another view of 
the Question not before noticed.—Can that Dflieer, 
suspended for one year, reckon such Time in his 
Service for Pension for Length of Service ?—£ appre¬ 
hend that, legally, he cannot. If my opinion be cor¬ 
rect, it follows that the Sentence is a severe one. The 
JMiilctof Pay, is an old Mily. Mode of Punishment, 
(-‘^) and as used, at the present day, as preventing- 
the OlTicer mulcted from doing any duty. In time of 
Peace it must he inconvenient, for as has been observ¬ 
ed by the Duke of Wellington (”') “ the good must 
do the duty of the bad”—thus, in fact, it is the Punish¬ 
ment of the good in tlie shape of extra duly, while the 
bad lose their Pay—and the Creditors, if the Officer 
he ill debt (as most of such Ollicers are)—sufler— 
uhile the State gains the mere pecuniary Saving. If 
not in Debt, it is most likely to throw him into Debt. 
It must operate differently at Half 13uUa and Pull 
Batta Stations. And differently in the case of married 
and single Officers! In time of War, the Officer's 
place cannot bo supplied ; and as was remarked by 
the AJarq. of Hastings, it is then an improper Puuish- 
iiieut. 


I resppctfnlly submit, tliat the Article VIII. Section XIV. does 
not admit of sucIj a construction—I think the Artii Ic very severe 
—but, with alt submission, and w ithout desiring to unnecessarily 
call in question any Le^al Provision —1 cannot perceive that (he 
words of the Article—'■* to be suspended from Uanlv and Pay and 
Allowances,” can mof.n any thing but the aclual deprivation of 
“ Allowances” as well as *• Pay”—the bountiful iutentiun of Govt, 
every Olliccr must appreciate, and tho’ it is a most delicate point to 
inopt—I humbly tliink that,—proper, us iio doubt the efl’ect of the 
(.’oiislruction of the Article is ; still, it should be expressed by Legis¬ 
lative Enactment, for under the Charter (3 and <1 Wy. 4, Cap. 85, S. 
43) no interfiTenoe with H. IM.'s, or the E, I. Company’s M. A. or 
Articles of V.'.ir (European) is alloweiff 

The permission thus accorded by the Govt. i» in favor of mercy, 
and, therefore, is an Act of Grace. It is one, at the same time, which 
lias the implied Sanction of the ('ourt of Directors and the Home 
Aullioritics ; for (it was granted by the Govt, of llengai in 18:13. (Lr. 
of Secy, to Govt. Mily. Dept., No. 95, 7th Nov.)—So that it must, as 
the Result of a Minute ofCnuoLil, be known at Home. Rut I am 
not aware if it cxt( (ids to Madras and Bombay, An Enactment to 
Ibe snuio eilect will he proper. , 

('*) See (Jrose’s Mily. Anti«iuilies, aifiMlie old Wiiters. 

(-*) Alluding to there being 100 out of too men in one Regt. of 
Foot Guards in Solitary confinement, hilled/' 
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2. —It is also clear that it is not an equal Punish¬ 
ment—to the poor Officer it may be ruinous—by the 
rich Officer it w^)uld not be felt. I am aware that 
the Home Authorities are of opinion, that, in the 
Company’s Army, with our slow Promolion, the plac¬ 
ing- an Officer one or more steps lower in his grade is 
objectionable—If therefore, Suspension from Pay is 
to be retained in the least objectionable form—the 
wording should be as follows—“ The Court, in all 
such "cases, to adjudge such Officer to be Mulcted 
of any sum of Money not exceeding 12 months Pay 
Proper, and the Court may order the Deductions from 
the Officer s Pay monthly in such proportions as the 
case may require, till the whole Amount shall he paid 
—Provided that no Officer shall be suspended from 
Hunk or Duty 

3. —The 2nd part, or to lose his Rank, or such 

portion of his Rank in the Army, or in his Regt., 
Battn. or Corps, according to the Date of his 
Commission, or Seniority, at the Discretion of the 
Couit, by adjudging such Officer to be placed lower 
on the List of the (Grade) which such Officer 

may hold in the Army, or in (^°) the Regt., &c. or 
in the Army and in his Regt. 

4. —There are two modes, one as to the Date of 
Commission —the other as to Seniority, The Court, in 


Proposed. 

No Suspen¬ 
sion from 
R. and P. 


Loss of Rank, 
&c. 


As to Commis¬ 
sion or Senio¬ 
rity. 


(^) tf a Pecuniary Mulct is still to lie retained, if should be only 
as to Pfty proper—md to a limited extend, and should be not exceed¬ 
ing the value of 12 mouths Pay proper. Thus a Lieut,’s Pay is 
(iO X t2 = 720 Rs. a Year. This should be the maximum Mulct— 
and deducted in such monthly Proportions as the Court shall direcl— 
instead of CO Rs. a month, the Court may deduct 20 Us. monthly 
(at Half Batta Stations) or such sum as should make the pres¬ 
sure equal to all ('a&es—The Officer to do duty all the time 1 

Omitting the words Suspended horn Rank and Pay, and 
Allowances’' (which shouldHiave been Rank and Pay,^'r Rank, 
Pay and Allou'ances t) 

^28^ Aqo] ikrt* T3 

(■®) Should be “ Grade'* or “ Degree’* of Captain, i. e. “ Degree” 
of Captain— Rank rather means those of the same “ Grade," kc .— 
A. and B. are both of the Grade, &c. of Captain, but A. is higher in 
Rank than B. 

(‘‘®) The word and implies both.—It is before slated “to lose his 
Rank in the Army, or in his Regt, &c.” 

(“*) Will iuelude both, when intended. 

y G 



50 THE ANNUAL AND E. I. COMPANY’S 


tlie former case, may deprive an Officer of a year’s 
rank as Lieutenant—it may not cause the loss of a 
single step (^')—If one or more steps- are to be lost, 
say in the Officer’s Regt., his Commission is not alter¬ 
ed, he is placed immediately under the Officer next 
below him. 

5. —This loss of Rank is in (Annl.) 73rd Article, 

in addition to ** any Reprimand or other Punishment,” 
but omitted in tlie Company’s Article. ^ 

6. —As I before said, the Hoii’ble Court think the 
loss of Rank bears hard in a “ Seniorily Service^; ’ 
and no doubt it does. The Argument is this—Ihe 
King’s Officer, if placed a step below his Rank as 
Senior, &c. Lieut., can purchase his Company, and if 
no one above him has lodged his Money —quoad pur¬ 
chase, he loses nothing—and is one step removed from 
Promotion on a “ Death” Vacancy—The Company s 
Officer cannot purchase up his loss,—the loss ol one 
year in Im Case is a permanent loss. 

7. —But while it be admitted by all that the loss 
is permanent (unless the Officer below whom he is 
placed, dies! a contingency not brouglit into the 
Account) (33) still must there not be some interme¬ 
diate Punishment between a Reprimand and Cashier- 
iny I and if there is to he, it should be that which shall 
be the least injurious to the Service. It may be useful 
to point out the efieefs which may be produced by each 
mode. And I would suggest, that if the Mulct of 


(32) If tlie Senior Ensifta of tlie 48th Regt. were to lose a year's 
Runic, lie would still remain Senior EusiKti, as the Ollicer next below 
him is 3 years his Junior by Commission. The eflect in the Army 
wou^d be the loss of about 13 Sleps—so thut it is a loss affecting 
Army Rank, and the liability of being commanded by those formerly 
his Juniors—and if Regts. were raised he would havO less chance of 
being removed by Seniority as olhervtile might have been the Case. 
Here his place is altered in the Army. 

fi») Major Anderson, 29lh N. I., was II Steps above Major Wil¬ 
kinson, 28th N. I. in the old 14lh Regt. N. I. TheJ««er is a Major 
of June, 1833—the former only of July, IB3G. The Divisiou of Regts. 
(tst May, 1824,) occasioned this supercession—and Otficers 8 years 
junior to the Author, are Majors, (Delamain, CGtli N. I. Sec.) hut it is 
clear that except in the higher r<»k of a Grade, time may make up the 
differeace lost. o. 
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Pay Proper be retained, that it should be in the man¬ 
ner proposed in para. 2. (3'^) 

8.—The word^ of Article (Kings) 73—are to the 
Bottom of or any other Place on the List of the 
Regll. Kaok in which he may be serving;; or if a 
Superior (Field Officer), to the last or any other 
Place on the List of the Army Rank in which he may 
be serving” ; this applies to the Company’s Army, 
as Army and Regll. Rank must go together, unless 
the Major holds a Superior (Brevet) Commission. It 
has been recommended (^®), to prevent injury to the 
Regt. by such reduction in the case of a Major, that, 
the Major if put down say, from 3rd to 6th, by which 
*lhe 4lh would become 3rd; the 5th—4th ; Gth—5lh; 
and the 3rd—6th—in such Cases there should be 
either a Transfer of these Majors, or of the Cap¬ 
tains of the Corps to which the now 3, 4, 5 and 
6 belong, on the Promotion of these Majors to Lt.- 
Colonels ; i. o. when No. 4 is promoted to Lt.- 
Colonel let the Captain of No. 3 be promoted to 
Major in his proper Regt., and remain in his Corps ; 
there wonld be two Majors, for a Time, in that Regt. 
and none in No. 4—till the next Line Step ; and so in 
Nos. 5 and 6. (^) 

1).—Suspension of a Major is objectionable in this 
as in the other Cases—The Mulct, of Pay Proper and 
doing duty, would hpre, be less felt; Officers of this 
Grade can aflfurd it belter than Subalterns and Captains. 


(s-*) The Amount le.iedi might go to the Mily, Fund ; which would 
be tliu best mode of Appropriation ! 

(3') There is only one Majnr in H. M.’s Regt. at Horae-—iii./nd/a 
there are Iwo. Tiie effect in India, as to the Senior Major, would be 
to leave him still Senior. 

(*'■) By Mr. Cabell—Synopsis of Evidence before House of Com¬ 
mons. 

(^) These Figures represent the Case. 


Now Majors 1 


» 


2 

3. 

4 

6 

6 


before 


Any Plan ratbeif than injure the old Regt. No. 3. 


1 

2 

4 

5 

6 
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Djsthict or Garrison Courts-Martial. 

Martial. 

C1.9, Anni. 1.—This Court was established in*H. M.’s Service 

M.A.audArt. ig29, in place of the Gen1. Regtl. Court-Martial of 
1812; but the latter hud 9, the present Court has 7, 
Officers to compose it—see Clause 9, Auul. M. A. 
and the 76lh Article of War. 

Proposed. 2.—This Court should be applied to the Hon’hle 

Company’s European Troops (') as where there i^eveji 
a single Company of European Artillery, there is 
always a larfje Station (®), and the European Uegt. is 
similarly situated. At some Stations the Artillery 
could hold them wholly composed of their own Officers^ 
C ); which is the Case in H. M.’s Service in Bengal, 
at several Stations ('^). 

3.—The Court constituted in the Company’s Army 
should, conformably to Clause 9, Annl. M-. A. and 
Article 76, be worded as follows :— 

Proposed. “ A District or Garrison Court-Martial to consist 
of not less than Seven Commissioned Officers except 


(*) In Bengal 7,041 indndiog Warrant Officers and about the same 
number at iVIadras and Bombay. 

(®) The European Artillery are in Troops and Companies, sta¬ 
tioned, as follows :— 


u. A. 


F* A« 


Agra... 

Benares .. 

Cawnpore . 2 

Dinapoor . 

Dum-Dum . 1 

Kurnal . 1 

M,how... 1 

Meerut... 3 

Muttra. 1 

Nosaeerabad .. 

Sangor .. 


Total. g 


2 '' 

1 

4 

1 

6 

2 

1 
1 
* • 

1 

1 

20 j 


O 01 

s =* 

03 'mi 
S p 

<o 

© 

* fl . 
£ a i 

NO "a «- 

N,- « 

-3 


(®) Cawnpoor, Dum-Dum and Mcerut-as under Article 76, 
Officers ol different Corps, or of Officers of Regts. of Arty, and En- 
gineers and of the Genl. Staff; except an A, D. C. to Genl. Officer, 
Comg. District (Lr. Secy, at War, 1829.) They might as well 
have excepted the A. D. C. to the Comr. in Chief, &c. ! It is cu¬ 
rious that the employment of Staff Officers hero used as to District^ 
was not extended to GeneriU Courts-Martial, The present Dy. Qr. Mr. 
Genl. (Col. Barton) was while an A. Q. M. Genl., put on as Member 
of a Genl. Ct.-Martial. And I s%e no reason why the Officers of 
the Staff shall not, in certain cases, be emV.Ioyed in either Courts. 

(^) ChitiBurah; Fort William ; Ghazeepobi, and Hazareebaugh. 
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the same shall be holdeo at Sumatra, or at Prince 
of Wales’s Island, or at Singapore, where it may 
consist of not leij^ than Fine Commissioned Officers ;— 
to be composed of any Officers of different Corps, or 
entirely composed of Officers of the same Corps to 
which the Prisoner belongs —to be assembled by order 
(without any other Warrant or Authority than this 
Act) —of the Officer Comg. the Division or District 
being of the Rank of a Field Officer, and not under 
the Rank of Captain (’); and the President thereof 
shall be a Field Officer, and not under the .Rank of a 
Captain ; not being the Comg, Officer of the District 
or of the Prisoners Regt. 

4.—“ For the trial of all Persons under the Rank Those Amen- 
i)f a Commissioned Officer (^); for the Crimes of “ 

Desertion (®); Disgraceful Conduct; Immorality; 
Misbehaviour; Drunkenness {®); or Neglect of Duty 
C °)—And the Sentence of such shall be approved, or 
confirmed, or otherwise disposed of by the Officer 
Comg. the Division or District, if in the East Indies, 

&c., except in Cases where the Offender shall he 
recommended to he discharged with Ignominy, when 

(^) Where there is no F.O. present—and to provide for contingencies. 

(®) So declared by AVarrant, better in the Act and Articles of War. 

C^) So declared by Circular 11. G. 2r>th March, the Case of 

Genl. liegtl. Cts. Martial—now District, bcc. Courts. 

(“) Allowed by Article 38.—And should try “ mutinous Acts," but 
not “ muliny.’* 

(®) See Index. 

('") G. O. H. G. ISIh May, 1833, directed no Trial in the Cases of 

striking or kicking a Serjeant; Quitting Po 5 l”~except by a Gl. Ct. 

Ml., but allowed Drunkenness on Duty, under Anus, Drunk when 
Sentry, on Duty,or Piquet;" not to try before a Regtl. Ct. Ml.—grave 
Oflences, whicb are directed to be fried by General, District, or Gar¬ 
rison Cts. Ml. The 85th Article declares “ but whereas it may be 
advisable that some of the foregoing Odicers," (better to have detail¬ 
ed them and tlfe Articles)—“ which in certain Cases may admit of 
Teas serious, notice should be tried by District, Garrison or Uegll. 

Cts. Martial, in sucli Cases a Statement is to be laid by the (^omg. 

Officer, before the Gent, or other Officer ; with an application so to 
proceed”—while G. O. C. C. (Bengal,) 26th Oct. 1835, condemns 
the frequency of Gl. Cts. Ml, 

I respectfully submit that, as to India, Cases which would not be 
properly tried in England by a District Court Martial, might be tried 
in the East Indies, Sfc. when an example by a Gl. Ct. Ml. is not neces¬ 
sary. The Limit as to Punishment excludes Sentence of Death or 
TransDortation ; so it is simply a question as to Jitrisdicliun, and 
Expediency ! It may be,>^iid that such an Extension would lessen the 
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Di^gract'ful 

Conduct. 


Proposed. 


the Sentence shall he approved or con^i'med, hic, hy the 
Com. in Chief 

5.— Sentence.— “Such Court (’*) may Sentence 
any N, G. O. (to he also reduced) or Soldier, to Impri¬ 
sonment, and may also direct that such Offender be 
kept in Solitary Confinement for the whole or any 
Portion or Portions of such Imprisonment;—or may 
Sentence any N. C. O. or Soldier to Corporal Puiiish- 
inent (‘®) ; and such Court may, in addition to |iither 
of the said Punishments, Sentence a M. C. O. or 
Soldier to Forfeiture of all advantage as to additional 
Pay and to Pension on Discharge, fur Disgraceful 
Conduct;— 

i. —In wilfully Maim.ng or Injuring himself, or any 
other Soldier, even at the instance of such Soldier ;— 
With intent to render himself, or such Soldier unfit 
for the Service ;—or, 

ii. —In Tampering with his Eyes ;— or, 

iii. —In Malingering, Feigning Disease, Absenting 
himself from Hospital whilst under Medical Care—or 
other gross violation of the Uules of any Hospital— 
thereby wilfully producing or aggravating Disease or 
Infirmity, or wilfully delaying his Cure;—or, 

iv. —In Purloining or Selling Govt. Stores ;—or, 


f'omr. in Chief’s Control over Judicial Proceedings—buttlic Genl.&c. 
OOicer does send them to the J. A. G, for Ira emission to the J. A. ({. 
t,Load(>u), aud IheCouir. la Chief does, lljetvfore, 1 presume, read 
ibetn. 

The Genl. LiC, Officer "ould have tlie tueans of checking Crime 
by Punishment at the moment, as he ajiprovts the Proceedings—and if 
inch District-’’ourts Ml. could Sentence to TiuNSPoin’ATioN, in 
extreme Cases, suck Sentfnee to he approved by tlie Coiiir. in Chief— 
a Court of 7 instead of 13, Officers would eilect the object. 

Major Genl. Sir Jno. Macdonald, K. C. R., Adjt. Genl. H. M.’s 
Forces,stated before the Mily. Commission,that one objectof a District 
Court was to take from Comg. Officers of itegts. the trial of 
certain Cases by Uegtl. Cts, Martial and have the approval of tlie 
Genl. Officer—(tho’ he thinks Comg. Officers should have more 
power)—I, therefore, propose to extend the Jurisdiction—but, the 
Cora, in Chief to approve of Sentences of Transport.ation,— and, if 
need be,—of Sentences exceeding six weeks’ Solitary Imprisonment, 
or four months’ Iniprisonnieiit. 

(*') Clause 9. M. A. and Articlf 77. 

In the Cases laid down (Q. O. H. iTu 24th Augt, 1833.—See 

Index. 
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V.— In Stealing- any Money, Goods, or Property, 
belonging to a Comrade,—to a Military or other 
Officer,—to a Myilary Regtl. or other Mess ;—or, 

vi. —In producing false or fraudulent Accounts or 
Returns ;—or, 

vii. —In embezzling or fraudulently Misapplying 
Public Money entrusted to him ;—or, 

viii. —In committing any petty Offence of a felonious 
or fraudulent Nature, to the Injury or with Intent to 
injure* any Persor, Civil or Military ;—or, for any 
other disgraceful Conduct, being of a cruel, indecent, 
or unnatural kind.” 

6. — Stotpacks and Forfeitures.— “Andevery 
such Offender may further be put under Stoppages, not 
exceeding Two-thirds of the Monthly Pay and 
Alloimnces, until the Amount be made good of any 
Loss or Damage arising out of his Misconduct ;— 
and if any N. C. O. or Soldier shall be convicted of 
>'ny such disgraceful Conduct, and sliall be sentenced 
1^0 the Forfeiture of all Claim to Pension, whilst 
serving (‘^) the Court may further recommend him to 
be discharged with Ignominy from the Service; and 
in such latter case, the Sentence shall be Approved or 
Confirmed by the Comr. in Chief, 

7. —And every N. C. O. or Soldier convicted of 

Desertion by a District or Garrison Court-Martial 
shall thereupon forfeit all Adsantages as to 

additional Pay, and to Pension on Discharge, in 
addition to any Punishments which such Court may 
award ;—and any such Court shall deprive a N. C. 0. 
or Soldier, if Convicted of the Charge of habitual 
Drunkenness, of his Li({uorwhcn issued iu kind, 

of his Allowance iu lieu of Beer oi Liquor, or of‘any 
additional IJay, for any period not exceeding two years. 


(''•) Sboultl not be “ daily^* in India. 

(>’) “ Whilst serving'’ in Art. 50--only in Cases of Disgraceful 
Coiuinct. 

So in Practice— should be inserted in the Article. The Dis¬ 
charge with Ignominy, Drumming out, should be an Article of War-- 
and not a O. O. H. G. (6th Augl. 182U.) See my Work (1S34) 
p. 212 (12) for the Order. 

(‘®) Not to name the Forfeiture ii^the Sentence. 

(''') So in Article 51. * 


Disgraceful 

Conduct. 


Article 38. 
Desertion. 


Habitual 

Drunkenness. 
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Proposetl. 


Warrant OfiS- 
cers. 


Advantages. 


or of one penny a day of his Pay, for any period not 
less than six months and not exceeding^ two years; sub¬ 
ject to Restoration on subsequent, good Conduct; 
Provided that such Court-Martial shall not have 
Power to pass any Sentence of Death or Trans¬ 
portation. C®) 

8. -—May Sentence to Corporal Punishment, not 
exceeding 300 Lashes (*®)—“ and (Clause II, M. A.) 
“ it shall be lawful, in addition to any other 
“ Punishment, to direct that the Offender be marked, 
“ &c, with the letter (D)” — should he—shall in all 
cases, direct^ ^c. to he marked with the letter (D) (■°). 

9. —Warrant Officers. —Warrant Officers are, 
under Article 100, triable by this Court. The Presi¬ 
dent not to be under the Degree of a Field Officer, and 
not of less Rank than a Captain (^‘); and not more 
than 2 Members under that of Captain. 

10. —The advantages of this District, &c. Court- 
Martial are:— 

i.—That it admits of the Trial and Punishment of 
Crimes, not now triable by a Regtl. Court-Martial; 
widiout the intervention of a Geiil. Ct. Martial. 

11. —As they may be composed of their own Officers 
only—the Men ('") may be made to look up to their 
Officers as their judges—in the trial and punishment 
of Climes of a higher Degree than before. 


('^) See Note 10—bottom recommending Transportation. 

(''■’) In Cases laid down iu G. 0. H. G. 2-lth Augt. 1833. 

(■"’) Circular, War Office, 8th April, 1820—orders the Marking (D) 
by District Courts-M irtial—why not by GVneraf Courts-Martial ? aud 
why notin Clause II use the word “ s/inft’'—instead of it shall be 
lawful." If it be desirable to mark Deserters, it should be ordered— 
for, now, in India it is seldom done. Simmons, p. 273, (1835)— 
alludes to the “ Circu/ai’’—possibly it may not be intended to apply 
to India \ as I have said before, 1 never saw the Order till the other 
day—nor did 1 ever hear of it before—See p. 13 Note 31. 

(**) As an Article 77. 

(**) —5 out of the 7 Officers should—(if the Court be composed of 
Officers from other Corps—be taken from European Corps. The 
discipline of Euiopean and Native Corps is so different—and young 
Officers of Native Corps should not be put on as Members. It is not 
the length of Service iu the Army either—but the serving with Euro¬ 
pean Troops, that qualifies the Officer fur such duties. 1 think if 
a young Officer did duty with some European Corps for 6 months 
before joining Native Corps-he would learn the mode of treating 
Europeans—to the advantage of (he Service. Cadets did, formerly, do 
duty with our European Regt. 1 would sCkd 3 or 4 to each Corps. 
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iii. —7 Officers instead of 13 can try Cases 
and Sentence to Imprisonment, or Corporal Punisb- 
ment beyond the Powers of a RegtI. Court. 

iv. —And, lastly—in the Company's Array these 

Offences are not defined—and tho’ they may be tried 
under “ all Crimes not Capital, (*'*■)—still we 

have not the Stoppages ; the Forfeitures —as to Pay 
or Pension; Nor the Ignominious Discharge. In 
fact, we want the Improvements introduced into H. 
M.'s Army since 1823 ; when our Coded Geo. 4. c. 
81, &c. was framed ! 


Previous Convictions. 

1. —These are used in General, and District or Art. 84. 
Garrison, Cts. Martial ; and should be introduced into 

the Company’s Army : certainly as far as the European 
Soldiers are concerned. 

2. —The words of the Article are " Every N. C. O. 
or Soldier shall be liable to he tried and punished for 
Desertion from any Corps into which he may have 
in listed, or from the Service, &c.”—“ Every Deser¬ 
tion previous or subsequent—(*), to that for wdneh he Pf'jposed. 
shall be under Trial, as well ns every previous Con¬ 
viction for any (■') Military Offence as well as Summary 
Convictions hy Comg. Officers, or decisions recorded in 

C^') The usual number may under Company’s Sectioo M. A. XIX. 
be “ 13 or 9 hs the case may require,’* i. e. under Sect. XXII. No 
Sentence of Transportation avvardable without 13 ;—unless out of the 
Pi •ovinces. 

(®*) Section XXL Art. 2.—Articles of War. . 

(^) Subsequent” applies to former Corps trying such Desertions. 

See the lleiiiark^on Section VI. Art. IV. Index. 

(*) Capt. Simnious, p. 228(1835) Note 4, states—“The Author had, 
in common with every Oilicer with whom he ever conversed on the 
subject, considered that previous Convictions, as used iu the 2l9t 
Clause of the M, A. and Slth Article of War, could imply only Con¬ 
victions by Cts.-Martiai, but be is uow assured, upon the highest 
official legal Authority, that the term Conviction was introduced into 
the M. A. as comprehending all recorded Offences, whether submitted 
to trial Jay Cts. Martial or not; and that on proof of notice to the 
Prisoner, (as laid down in Clause 21 and Art. 84), all Suinmanj Con- 
victions by Comg. Officers," or decision against a Soldier recorded in 
the Defaulters’ Book, (not limited to Acts of DruukeDness, as in Art. 

01, and as intimated in Jhe two first lines of page 696 of the Genl. 

H 
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the Defaulter^ Book raay (®) be given in Evidence 
against him ; and such previous Convictions^ so 
given in shall he received by the Courts and, in like 
manner, in the Case of any N. C. O. or Soldier tried 
for any (^) Military Offence whatever, any previous 
Convictions may, as above directed^ be given in 
Evidence against him provided that no such Evi¬ 
dence shall in any case be received until after the 
Prisoner shall have been found guilty of such Oflence, 
and then only for the Purpose of affixing Punishment; 
—and provided also, that after he shall so have beeu^ 
found guilty, and before such Evidence shall be re¬ 
ceived, it shall be proved to the satisfaction ol the 
Court that he had previous to bis Trial received 
notice of the intention to produce such Evidence on 

Regis, of the Army,) may be admitted and dealt with as previous 
Convictions.'^ 

I have added the word “ Militarij** because, it does not seem to 
be the iutentiou to include Convictions in Civil Courts. Hut, 1 
think such should be included. Suppose a Soldier tried for Theft 
in the Supreme Court—and imprisoned for 12 Mouths. He rejoins 
his Regt. at Cawnporo—and commits the same ('rime—If you cannot 
give in his former Conviction, you do not act as if he was retried hy 
the Supreme Court—and, besides, I think all bis misdeeds should be 
considered on passing Sentence! 

(=*) It is the opinion of some that the word “ may" is proper, as it 
gives the Coiiig. Officer the Power to withhold previous Convictions. 
I submit that it is hard to give them in, in one Case, and notin 
other Cases. Suppose an amended Character had six previous Convic* 
tions against him—and another indifferent one had one previous Con¬ 
viction—w'ou Id the keeping back the C be 'just, and, in the other 
Case, giving in the other? In the Case of the man w itii 6 Convic¬ 
tions, his amended Character will avail something with the Court; 
or it will with the Genl. Officer approving. From Vapt. Simmons's 
remarks (See Note2) they would seem to be meant to be given in, in all 
Cases. T donbt, if, under Art. former Peserfion# could be kept 
back. In the Case of Deserters {Seep. 13) (*‘) the M. A. makes it 
lullful to mark with letter (D)—but a “ (Circular" orders it. 

(■*) To prevent the recurrence of such Cases as animadverted on in 
G. O. C. C. 25th July, 1836—and a Legislative Ena&tment will be 
as well. 

(®) It is declared (0. O. P. C. C. (King’s 2lst April) 14th May, 
J835) “ and on trials for the latter (Aen-M%. Offences) previous 
Conrictions ought not to be taken into Consideration." For the 
reasons assigned in Note 3, I think they should be congi(|pred—for 
my opinion is, that all a Man’s ofTences should be brought up against 
him. In I'ase of a man tried fur Murder, or aoy very grave offence 
liable to Sentences of Death d'r Transportation, 1 should say not:— 
but in other Cases. 1 throw out this for future consideration. 
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the same (®);—and provided further, that the Court 
shall in no case award to him any greater or other 
Punishment or Pjinishments, than may by the M. A. 
and Articles of War be awarded for the Offence of 
which he shall so have been found guilty.” 

3.—The object of the use of Previous Convictions 
is to mete out Punishment C^)—But “ in the case of a 
Soldier tried for habitual drunkenness, and acquitted 


, (®) The Prisonpr is warned by the Adjt.—and before the Meeting 

of Gent. Cts.-MI. the J. A. reeords the previous Convictions at the 
foot, or oil the back, of tlie Copy of Charges, as ordered (G. O. C. C. 

2Qth July, 1833.) The Charge before the Court should not have 
them so recorded. Tlte J. A. has them on a separate sheet of paper. 

Some of the Officers of the Prisoners Regt. may know that there are 

previous Convictions. At a District Court-lMartial the President Proposed. 

is ordered to ascertain that the Prisoner has received due notice of 

the intention “ before the Court is sworn” ( Circular, No. 058, War 

Office, 2ith March, 1830.) If there be any object in concealment, 

this latter Course is incorrect—the President has no right to know 

the Fact—it should be done by simply asking the Adjt. (as I aiwMys 

do—) before they arc received at GcnI. Cts-Ml. Adjt.-sworn. 

Qn. “ Has the Prisoner received due notice that the previous 
Convictions against him will be given in Evidence? A. yes.” 

If the Adjt. had neglected doing so (never known to be the 
Case) they must be not received. As to District Courts-Martial 
the Adjt. should still give Notice. After the Prisoner has been 
found guilty, the Adjt. should be sent for—he produces the previous 
Convictions. Adjt. Cffi'sl asking- if there are any) sworn—'* 1—The 
above Question as noticed—2—Qn by President. Be pleased to 
produce the former Convictions ? A.-—Here they are—(producing ori¬ 
ginal Cts.-Ml —or certified Copies. Also as in Note 2—Defaulter’s 
Book and Summary Notices of Convictions)” 

The J. A. (or President) reads the former Crimes—Convictions— 

Sentence—Sentence inflicted —Sentence remitted—and records such 
facts concisely (Lr, No. bO, J. Adv. Genl’s office, 3rd March, 183J.) 

The Adjt. it is seen, must know that the Prisoner has been con¬ 
victed—where is the harm. He has read the Ct. of Inquiry nod 
would have been surprised at an Acquittal—a trial is not ordered 
unless there be? sufficient proof adducible—Suppose the previous 
Conviciions were always sent to the Court—and where there were not 
any, a sealed Letter, the envelope recording “Previous Convictions,’' 
the Court as now, would be kept in the dark—hut the Adjt. must he 
called in (or some one) to authenticate the Document, Handwriting, 

&c. So that unless their bare transmission, signed by the Coiiig. 

Officer and certified, was admitted—Some one must know, and, as has 
been remarked, the Officers of the Corps see him perhaps go into 
the Court—This is so often—But, as in the Navy even the Sentence is 
read at once to the Prisoner—we need not be over-fastidious on the 
above point. • 

(’) See ladea;—Miscellaneous matter. 
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or released in consequence of the disapproval of the 
Sentence, he cannot subsequently, ifcliarg'ed with habi¬ 
tual drunkenness, have the Acts /jf Drunkenness 
brought against him which were given in Evidence on 
the tirst trial,” (®) 

(®) SimmoDs, p. 302. and Note 2—“ A Priaoner, tried forhabitoal 
Druukennesa, Laving been released in consequence of the Disapproval 
of the Proceedings, the J. A. lion. li. Grant,) was officially 

asked, whether the instances of Drunkenness which ha^l been 
brought against him on this occasion, might hereafter be again ad¬ 
duced against luni in support of the charge of habitual Druukeauess, 
replied : “ I am of opinion that, as the Prisoner might have been ‘ 
found guilty of the olfence charged against him, and as indeed he 
pleaded guilty to it, none of the acts forming a part of the offence can 
hereafter be adduced against him in support of a similar charge.”— 

I will illustrate this by the latest approved Case. G. O. C. C. (K. 
T. ISth) loth May, 1830 

Private Anthony Caffrey, No. 518, No. 8. Co. or &cc. Co., H. M's 
13th Light Infy. 

9rd Charge. “ With having been drunk on the 19th April 1836, 
this being the 5th time of his having been drunk since the Istof 
January 1836, being within a period of 4 months, and thus coustitut- 
iug au art of habitual drunkenness; the previous instances of 
drunkenness being as follows: 

Drunk-19th Feb. 1836. 

Diuuk on duty-21st Do. 

Drunk for Evening Parade—1st April 1836. 

Drunk-^-11th Do. 

The 51st Article allows of Forfeiture if 4 times drunk W'ithiu 12 
months—or twice drunk when on or for Duty or Parade, or ou the 
Line of March. 

I have to remark as follows: 

i. The original Charge is for Drunkenness on the I9th April, 
1836. The 4 previous Instances are taken from-the Defaulters’ Hook. 

ii. It would seem that in the Case quoted by Capt. Simmons, 
flic Conig'. Officer did not approve of the Sentcnce—let us siijipose 
that the Case of Private Caffrey had been disapproved,—the Charge 
of being drunk or the 19th April, 1836. It follows that there should 
be in such case a Remark made against the 5 Instances, “ not allowed 
io be again brought forward;" and that, under Article 51 the Sol¬ 
dier must be 4 or 2 times drunk, before he can be again charged 
with “ habitual drunkenness.” 

iii. The next Reniark is that, though the Prisoner wfended gMiffM, 

he was not found guilty—hence, as 1 have always thought, a plea of 
though it may, legally, insure, in Law, a Coneidicn—may still 
legally, produce on Acquittal The Genl. Regns. and Orders of the 
‘‘ Army, p. 202, direct that, in every Case, in which a Prisoner pleads 
guilty, it is the Duty of the Court-Martial, notwithstanding, to 
‘ receive, and to report in their Proceedings, such Evidence as may 
afford a full knowledge of the circumstances, it being essential 
that the Factsand Particulars should be known to those whose duty 
It is to report on the Case, or who have discretion in carrying the 
“ Sentence into effect.” j ^ 
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Regimental Court-Martial. 

1. —The Punj^hracnt, as to Quantum is not laid 
down (‘), the words are “Corporal Q or other 
Punishments ; which said language is rather vague. 

2. —The 79th Article awards Imprisonment, for any 
Period “not exceeding J30 Days” (^) or to Solitary 
Confinement “ not exceeding 20 Days,” or to Corpo¬ 
ral Punishment “ not exceeding 200 Lashes, {*) or to 
othe? Punishments according to the usage of the 
Service, and the character and degree of the Offence; 

—and whenever any such Court-Martial shall Sentence 
any N. C. O. (to he first reduced) or Soldier to 
Imprisonment as aforesaid, it may (if it shall think fit) 
direct that he be kept in Solitary Confinement for a 
certain Portion or Portions of the Period of such 
Imprisonment ; provided that when such Court shall 
direct the Imprisonment to be part Solitary and part 
otherwise, the whole Period of such Imprisonment, 
including the Solitary part thereof, shall not exceed 
20 Days ;—and such Court may, in addition to any 
Punishment which it may be competent to award. 

Sentence any N. C. O. or Soldier, to be put under 
Stoppages not exceeding Two-third (5) of his stoppages. 
Alonthly (^) Pay and Allowances, until any Loss of or 
Damage to his Horse, Arms, Clothes, Accoutrements, 

or llegti. Necessaries, or any such placed under his 
charge, (’) or other Loss or Damage occasioned by his 
negligence or misconduct, be made good.” 

3. —“ Shall consist of not less than 5 (except, &c.) Art, ii. 
where 3 may be sufficient (®). “ And shall give judg- 

(*) G, O. C. C. 1st Feb. 1821, requires approval by Geul. Cftlicers 
if mure tiiau 300 Lashes are to be inflicted. 

(®) O. O. R. G. 2-Hh Augt. 1833—details the Cases in which 
awardable—and though not specially applied to the Company’s Army; 
is acted upon, 

(“) In the Company’s the old 6 weeks of the King’s, or 42 days 
retained. Sec /ndex—>iVliscellanet)U3 Matter, 

(*) See Note 1. 

(®) Half in the Company’s. 

(®) Not " daily” in India! Section XI. Art. III. says “ Weekly.” 

1 find that one King’s Regt. pays every 5 days. 

C^) See, Stoppages, under G. O. G. 0. in C. 7tli May, 1819, Index. 

(*) The President may be a Lt, ‘having served 8 years—Art. XVI. 

Hus no casting Vote. 

/ 
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ment as to the Finding and Sentence, by the Majority 
of Votes (^), which Sentence is to be Approved, Con¬ 
firmed, or ('°) &c. by the Comg. OfficeiT (not being the 
President or a Member of the Court-Martial.) No 
challenge of Members, allowed. 


Officers Comg. in any Place wiiere the 
Force shall consist of Detachments rrom 

DIFFERENT RegtS. OR INDEPENDENT COMPA¬ 
NIES; OR OF TWO OR MORE RegTS. 


Spc. XIV, 
Art. XII. 

Dell. Ct.-MI. 


1.—Officers Comg. Districts, Garrisons, Forts, 
Castles, or Barracks under the above circumstances 
may, where there shall not be a sufficient number of 
Officers of the Corps to which the Person to be tried 
shall belong, or in which the Dispute or Criminal 


(9) “ Foies” in Article 79, “ Voices'’ in the above Article (XI.) 

(**) The word “ Confirmed" is used by Articlt's X ,Xl., XII.,XIV. 
of Section XIV—but, as to (ienl. Ct. Martial Art. IX. the words are 
“ no Sentence of a Genl. Ct. IVJI, shall be put in Execution, till after 
a Report, &c. to the Cenl. or Offiier Comg, in Chief, or to some 
other Person duly authorized to confirm the same, and until his Direc¬ 
tions shall have been signified lhcreupDn”--so in Art. 72—In SectioD 
IV. 4 Geo. 4. C. 81—“ nnlil confirmed." 

The precise word need not be used. The word to “ Confirm" 
means to “ establish, settle, to complete, to fix. To approve —to 
allow of. Approved, examined”—JoAnso7t. The use of any word which 
expresses Approval or t.'onfirmation—or by which the Comr. in Chief 
allows of the PIxecution of a Sentence—the same having been sub¬ 
mitted to the Test of his ordeal, is sufiicient. 

A, appoints B, his Agent—having done so and given unlimited 
authority, A must sanction, approve, or confirm the Acts of B, till he 
(A) recalls the License—A may confirm, hut, not, approve of the Acts 
of B,—confirm, there, means a simple legal Act demandahle of right by 
B, but approval embraces a Irgnl and moral Sanction—and even the 
words ‘‘ / sanction”—or “ 1 direct, or I order the Sentence to take 
effect,” or any other words, or terms, would be legally sufficient. 

I am aware that the Advt. Genl. (Pearson) is of opinion that the 
word “opprore”j8equally legal with that of “ confirm." ‘ 

1 have before said (See index)—The best explanation is afforded 
by the words of the “ Comr. in Chief's Warrant to Genl. Officers 
“ which Proceedings are to be sent for my “ ylpproval"—and the Oath 
“ taken by Members of all Courts—“ I will not divulge the Sentence, 
&c. till duly opproted.” 

Even the signature of the name of Persons in Authority is proof of 
the Sanction of such Authority : thus in the Annual Articles of War— 
the King—signs merely 


WSLLUM R. 
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Matter in question shall have happened ; and also 
every Officer Comg. any number of Troops or Com¬ 
panies detacbe^from different Corps, and ffiriued into 
a separate Reg t. or Battn., may assemble Cts.-Martial 
composed of the Officers under their respective Com¬ 
mands ; and such Courts shall have the like powers, 
and proceed iu the like manner as Regimental Courts- 
Marlial, and their Sentence shall, not be executed 
until it shall be confirmed, &c. by such Govr. or Comg. 

OffiJfrr —being the President or a Member of the 
Court-Martial. 

2. —The Articles X., XI. apply to this Article—This Brig. ct. Ml. 
Article is applicable also, to Cases where the Govr. or 
Commander shall “judge it to be most conducive to 

the Good of the Service,” to form Courts-Martial 
composed of Officers taken from different Corps—and 
may apply, (properly) to Cases where there shall be a 
“ Dispute or Criminal Matter,” between two Men of 
different Corp.s; though there may be two or more com¬ 
plete Regts.—ill this latter case it should be termed a Dett. Ct.-Ml, 
“ Brigade Court-Martial”—in the other a “ Detach¬ 
ment Court-Martial.” 

3. —There is no Challenge of Piesident or Members ^ 
allowed. 


Regimental Detachment Court-Martial. 

1. —Though not provided for, specifically, there is Rpgtj, 
no doubt that any Officer Comg. two or more Troops Ct.-Ml. 
or Companies detached from his Regt., may hold a 
Court-Martial, if he has Officers enough to form one. 

A Lieut, of not less than eight years as a Commis¬ 
sioned Officer (‘^) as President, and two other Officers. 

Indeed il’*he were obliged to be himself President 
(in which case he could not approve or confirm the 
Sentence)—where he can himself approve and confirm 
the Sentence, he should do so, and should afterwards 
send the Proceedings to Regtl. Head-Quarters. 

2. -—Capt. Simmons, p. 78, states that a Ct.-Martial 
may be convened by any “ Officer Comg. a Detach- 


(") Art. XVI. 
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Proposed! 


Clnase 10, 
Aool. M. A. 


Drunk on 
March. 


nient of a Regt., of whatever Rank, having under his 
orders a Captain ('') to appoint as President, and a 
competent number of Officers to form a Court.” I 
mention this to show the “ Custom of War” in H. M.’s 
Service. 

3. —There seems no written Authority for holding 
such Courts, and Articles X. and XII. do not provide 
for the Case—1 therefore propose an Article to the 
following effect—that “ when two or more Troops or 
Companies shall be detached from the same Regiment, 
the Senior Officer Comg. may hold Courts-Martial, to 
be formed, and the Proceedings to he conducted, in 
like manner as in the Case of a RegtI. Court-Martial—. 
and the said Senior Officer shall approve or conlirm 
the Sentence, or otherwise dispose of the same—and 
direct Execution of such Sentence to he carried into 
effect—making an immediate Report thereof to the 
Officer Comg. the Regf.—and to send thereafter the 
Proceedings to Regtl. Head-Quarters.” 

4. —Xo Challenge of the President or any Member 
of the Court allowed. 


Trial of Mutiny or Gross Insubordination 
OR other Offences, Committed on the Line 
of March. 


1. —This Article, it will be seen from its perusal, 
is eminently deserving of a place in the E. I. Com¬ 
pany’s Code, it recites—“ In Case of Mutiny or Gross 
insubordination or other Offences committed on the 
Line of March, the Offence may be tried by a liegtl. 
Court-Martial, and Sentence confirmed and carried 
into Execution on the spot, by the Officer in. the imme¬ 
diate Command of the Troops jirovided that the 
Sentence shall not exceed that which a Regtl. Court 
is competent to award.” 

2. —By Article 53—a Soldier “ drunk on the Line 
of March may, on conviction, be sentenced to be 
deprived of a Penny a day of his Pay for any period 


('*) An Officer (Lieut.) of 8 yeai'a stauding in the Coiupany'e Army, 
(Art. XV^I.) 
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not exceeding^ 30 days, in addition to any other Punisli- 
ment which such Court shall award. 

3. — Article 85*—“ Any Sentences confirmed by the 
Comjij. Otliceron the Line of March, shall be reported 
to the Geiil. Officer, and noticed in the Monthly 
Iteturn of Courts-Martial sent in to the Adjt. Genl.” 
By the above Arrangement the Superior Authorities 
are made acquainted with the Crimes so committed 
and punished. 

4. —Under the G. O. H. G. 24th August, 1833, 
^Corporal Punishment is awardable in the Case of 

” Mutiny or Gross Insubordination—and Violence, or 
using or offering Violence to Superiors—Drunk on 
Duty —Sale of, or Making away Arms, Ammunition, 
Accoutrements or Necessaries—Stealing from Com¬ 
rades ; or other disgraceful Conduct.” 

5. —It is difficult to imagine what Punishment other 
than Corporal Punishment, could be inflicted in a 
Case of “ Mutiny, or Gross Insubordination” on a 
Line of March*—It no doubt accords with the benevo¬ 
lent, philanthropic, and Christian feelings of men, to 
do away if possible, with the use of the Lash. But 
I wdll ask, in this place, w'liat Plan the abolitionists 
would adopt in Case a Soldier should be seized whilst 
pulling ofi lho roof of a House (or Chopper) for fire¬ 
wood—or should refuse to obey any orders given upon 
such or any occasion ? 

6. —An immediate example is required, seizing 
and confining the man will not operate as an example. 

The lOlst Article of War directs Provost-Mar¬ 
shals to be appointed to repress all Irregularities and 
Crimes abroad (’) which may be committed by Troops 
in the Field and on the Line of March—their Powers 
shall be regulated by the General Going, according to 
the established Usages of War and Rules of the 
Service ;—their Duties are to fake charge of Prisoners 
confined for Offences of a General Description ;—to 
preserve good Order and Discipline ;—to prevent 
Breaches of both, by Soldiers and Followers of the 
Army, and to punish on the Spot, or the same day, 


(') Should be appligi][ to the E. I. Company’s Troops. 

I 
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Corporal 
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Reasons fur. 


Example. 
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Snmmary 

PunisJimeiit. 


Caught ia the 
Act. 


Constabulary 

Force. 


those whom they may find in the immediate Act of 
coiiimiltiug Breaches of good Order and Mily. Dis¬ 
cipline—Provided that the Panisbtioiipnt be limited to 
the necessity of the Case, and shall accord with the 
Orders which the Provosts may from time to time 
receive from our Comr. of the Forces in the Field (®), 
and that whatever may be the Crime, the Provost Mar¬ 
shal shall the Offender commit the Act, for which 
Summary Punishment may be inflicted, or if the 
Provost-Marshal or his Assistants should not see the 
Offender actually commit the Crime, but that sufficient 
Proof can be established of the Offender’s Guilt, a* 
Report shall be made to the Comr. of our Army in the 
Field, who is hereby empowered to deal with the Case 
as he may deem most conducive to the Maintenance 
of good Order and Mily. Discipline.” (^) 

7. —“ The Duties of Provost Marshals being 
limited to the Punishment of Oflenders whom they may 
detect in the actual Commission* of any Crime, tlie 
General Comg. our Forces in the Field will cause 
them to exercise the Powers entrusted to them in snch 
Manner and under such Circumstances as he may 
consider best calculated to prevent, and instantly to 
repress, Crimes injurious to the Discipline of our Army 
and the Public Service.” 

8. —If the System of an Army Constabulary Force 
were to be formed, and placed under the orders of 
a Provost-Serjeant to accompany each llegt., or 
Detachment, something might be done, provided they 
were empowered to inflict summary and a severe beating. 
In cases of actual Plunderers (♦)—and, whether caught 
in the Act, or proved afterwards to have committed 


(®) It is to be observed that small Detachnients have Provosl- 
Serjeants—but 1 do not know with what extent of authority they 
are invested—The lOlst Article relates to an Army in the Field. 

(®) In other Words to order a Trial; but, Corporal Panisliment is, 
now, f G. O, G. G. of India in Couneilf 24t/t Feb. 1835,not award- 
able in the Case of Native Soldiers. 

(*) “ He that spareth the Rod, spoileth the Childf in time of War 
cutting down, or shooting, must be had recourse to if no flogging. 

A Mounted Patrol (JUilUarti Police) would be best—and there 
might be some at each Station, and paid as I before advised, out 
of the Proceeds of the Cultivation of Cantonment Lands. 
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it—Stoppages as nnder Article 77 (*) should be made 
to “ make good the Damage,” besides other Puuish> 
ment! • 

9. —As to Cases of Depredation on the Line of Line of March 
March, they can only be repressed, by severe Punish¬ 
ment on the spot; or, if not, as soon after as possible ; 

and this may be effected by a Constabulary Force ; C^) 
but those who are in favor of the total Abolition of 
Corporal Punishment must be prepared to sanction the 
expense of such a Force as shall afford Security. All 
Military Men know that Guards and Sentries are placed 
over Villages ; but if u Soldier shall commit a serious 
Offence against the Property or Persons of the Inha¬ 
bitants, a trial and delay of Punishment will not do. 

10. —We will suppose the Case of a Native Detach¬ 
ment which may have the power to hold Detachment 
Courts-Martial, sitting as General Courts-Martial, ('^) 
still the Sentence is to be approved or confirmed 
by the Comr. in Chief. Here, even, the force of an 
immediate example is lost. 

11. —The Cases of Crimes of a serious nature against On Actual 
Discipline, particularly on actual Service, cannot, with- S®*''**^*’* 
out the iuQiction of Corporal Punishment on the spot, 

(5) “ In Cornniittinf; any petty Offence of a felonious or frandulent 
Nature, to the Injury of, or with Intent to Injure, any Person, Civil 
or Mily.” 

(®) All British Officers, &c. (or those of every Nation, I sinrerely 
hope) must desire that the occasiuus fur the infliction of Corporal 
Piiuislimcntshould boas few as possible—*If it is revolting to the 
human luiud, to witness a sentence of Death in Cases where the 
Soldier has conunittcd a Crime against Mlly. and against the 
Laws of his Counlri/! (by taking away the life of his Officer, or 
N. C. O, while acting in the Execution of his Duly,) such must 
equally be the feelings of Military as well as of persons in Civil 
Life~bat,let the Abolitionists ri^flect (forthey belong to both Classes,) 
how often tin; «o?i-cxliibilion of the “ renounced Corporal Pun¬ 
ishments, “ may be reasonably likely to render a resort to the “ ulli- 
7HUM sufiplkium''' necessary! did not the late severe laws in the Case of 
Forgery give encouragement to tlie Commission of the Crime ; they 
were repeated with impunity—since those who suffered from the Acts 
were loath, from motives of Humanity, to subject the oflender to the 
Punishment of Death—and there was no intermediate Penalty!— 
motives ot Humanity, and the necessity for Protection to Property, 
rendered the Law less severe. For whether the Forgery involved a 
Loss of 5£, or fi000£, there was no dislincliou—the Punishment was 
for Forgery! and Death! 

(’) Clause 12, AnnI. M, A,} anu Section XX, 4. Geo. 4 . c. 81. 

Composed of 3 Ofi'ice'-s. 
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SfDipncPri 

publisbed' 


be adequately taken notice of. And I would suggest, 
that where such Crimes are committed on actual Service 
or the Line of March, whether by r,a Native Genl. 
ol^ther, Court-Martial, a Sentence of “ Corporal 
Punishment’' should not be inflicted on the spot, with¬ 
out any Reference—I mean in the extreme Cases of 
actual Plunder, or Gross Insubordination, as is now 
authorized under Article 101 in the Case of Regtl. 
Courts-Martial (®) ; for even the extended Provision 
under Clause 13 M. A. and Section XX. 4. Geo'. 4. c. 
81. as to Detachment Courts-Martial, is paralized by 
the reference for xVpproval or Confirmation of the 
Sentence (®.) 

12.—If a Sentence of “ Death” or “ Transporta¬ 
tion” were awarded in Cases on actual Service, or 
where an Example was requisite, I do conceive, that, 
as in the Navy, the immediate Publication of the 
Sentence to the Troops—(subject to the Approval or 
Confirmation of the Comr. in Chief), would be useful. 
—Here is a Case where the Legislature declares that 
the Sentence shall be sealed, and obliges the President 
and Members, by an oath of secrecy, not to divulge it 
C®) whereas its being made known would be advanta¬ 
geous to the Discipline of the Army—-and Christian- 
like and charitable to the poor man Sentenced, perhaps, 
to Death; and who may not have time to prepare himself 


(®) For, I npprohended, Article 101 is pointed to Cases in Kegt; 
but as the men of a Corps may be seized, on report, by the Division 
Provost-Marshal, I concluJe the Trial would not be KegtI. 

\ (®) The Detl. Cts.-MI. of 3 Officers should execute Sentences 
equal to 300 Lashes, nnd Imprisonment as under Article 101—for, 
nowy the Kegtl. Ct. iMI. can, on the Line of March, punish, on the 
spot, while the Detachment Court is powerless—it can try—but the 
Sentence canuut be inflicted till the Comr. in Chief approves or 
confirms! ! ' 

("*) The concealment of the Vole, &c. of the President and .Mem¬ 
bers is of high Mily. Importance—If an Officer be tried, and he knew 
what Members found him Guilty, or voted the highest Punishment; 
he would look at such Members as his Enemies—and hence this 
Clause in the Oath—Rut, it could never signify were it known what 
is the Sentence passed. It is so in the Navy—and iu all Criminal 
Courts—in the latter the Prisoner hears the Verdict of “ Guilty”— 
and he, thence, knows the Sentence must be Death, Transportation. 
&c. In the Navy, though the Sentence is pronounced in open Court, 
it must, I believe, if at Home, he^ppruved, or confirmed by the Lords- 
Conimissiouera of the Admiralty. 
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to leave this World. The present Comr. in Chief has 
shown consideration in such Cases ("). 

13. —His Gra^e of Wellington stated in his Evi¬ 
dence before the Military Commission, that it was not 
the disgrace of the infliction of Corporal Punishment; 
but the disgrace of the Crme of which the Olfender 
has been convicted.—Here let me ask, if it was direct¬ 
ed like the Uecordiug—a Sentence of Death, that 
it shall be lawful to record a Sentence of Corporal 
PuniShmeut, but instead thereof to award and inflict 
Imprisonment, would not the Man’s family— 
would not the Men in his Company, look at the Dis¬ 
grace of the Crime committed, say, Robbery, Theft, 
(‘^) Forgery, or Perjury ; certainly they would. 

14. —Let us look at Imprisonment, particularly 
Solitary Imprisonment—Did not Sir R. Peel on the 
question of its Sul)stitution for many Crimes, in lieu 
of a Sentence of D«a/A, declare, as Minister, in the 
House of Commons, that its effects wore most injurious, 
and that Insanity had been pi od need by six weeks of 


(*') It! the Case of Private Reeves, H. M.’s IStli Light Infy. Sen¬ 
tenced to be hnn^ed —H. E. directed that “ the Sentence of Death 
awarded against the Prisoner Terence Reeves, is to be carried into 
Execution, after day-light, on the third tnortiing (Sunday excepted) 
nflevrereiptof this order. &c, at Kiirnal.’' G.O. C. C. Uth May, 1836. 

('^) IJoder 9 Ueo. 1, C. 7t. S. 27—an attribute of the Mercy of a 
sanguinary Law ;bnt not in Mily. Courts. 

(•^) It must be well known that, in the Navy running the Gauntlet, 
a Punishment inllicted by Seameu, in tlie Case of Thefts, or other 
disgraceful Crimes, was a much mure severe one, than that iiiflicled 
by the Boatswain. And, formerly, in the Army there were Troop and 
Company (Courts by which, in similar cases, a more severe Punishment 
tliaii that by the Cut-o' Nine Tails, was inflicted. As observed by 
Geiil. Foy, (Histy. of the War in the Peninsula) Vol. I. p. 186. 
(Ih27) * 

“ The notions of distributive Justice are so widely diifused by the 
V English Coflstitution, that the Soldiers constitute of their own 
“ motiou, in the several Companies, a Species of Court-Martial, 
“ composed of three Soldiers, a Corporal, and a Serjeant who presides, 
“ These confidential tribunals look particularly to infractions of dis- 
“ cipline in their immediate relations with the interests of their 
“ Comrades: they punish the delinquents with leathern thongs, and 
“ their early Justice frequently prevents one more severe ! ! !” 

Such Courts were held by Sanction of the Coing Officer—in Cases 
of Petty Thefts in the Barracks— Stealing from a Comrade, &c. If 
proved guilty, he ran the gauntlet of the whole Company; and 
many Officers have declared that il was a more severe Punishment 
than that by the Drummers of the Regt. 


Irnprisonmeut, 

Suiilaiy, 
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this Pimislimonf, (*■*).—If such an Effect be produced, 
pray is not the Punishment of SoHlanj Conjinemeni as 
cruel as that of Flogpnfy ; and is jt not equally a 
Corporal Punishment ^—What does it signify, whether 
you indict a severe Punisliment which may last half an 
hour, or another which may be gradually undermining 
the constitution for months—-if the same result- 
severe bodily Punishment, is undergone (‘^)!!! 


Absence without Leave; not triable as, if 
BEYOND 21 Days: but as Desertion. 

Ariicli 81. 1,—Under this Article no Regtl, Court-Martial 

can try, any Soldier for Absence without Leave, if the 
Absence has exceeded the period of 21 days. 

2.—“ If the Soldier shall have been illegally absent 
Two Months, Jiijj f)uty for the space of 2 mouths, a llegtl, Ct. of 

CLofliiquiry. Inquiry of 3 Officers (') shall assemble ; — and, having 
received Proofs of the Fact, declare such Absence and 
the Period thereof; and the Officer Going, the Corps 

('^) Id America, they oblige those undergoing the Punishment, to 
work, or take exercise Morning and Evening. It must be done, 
in India, or the Constitution of the Prisoners must sutler. There 
should he hard-labor of some kiiirl; haril-b-.bor, properly con¬ 
ducted, is nearly the same as that undergone under Transporta¬ 
tion. Instead of transporting European Soldiers to N. S. irn/rs— 
they might be sentenced to Itnprisoninent, with hard-labor—the latter 
to be undergone at Smln, or in other Mountainous Planes—Tiie 
Expence of rransportation is great. At Simla, &ic. they might be 
employed in making Roads, or on any public IVorks. 

As to tlie severity of Flof'ffittff, it is not the amount inflicted— 
If 2 IMen are sentenced to 300 Lashes each—the Man who can only 
receive 25, is us mncli punished as the other who may be able to 
stand up and receive the whole 300. 

In the .Valire .4rmy it has been declared, that since the abolition 
of Flogging in the Uivil Jails (still used as Prison-Viscipline ! ! f) 
it would be improper to continue it in the Army,—hut, jet it be 
recollected that it is the turpitude of the Crime and not the infliction 
of the Lusk ! ! ! If a Native Soldier is tried for Robbery and sent 
to work on the Uoads, is the disgraced—No, certainly not—the 
Convicted Felon and he is always discharged, in consequence. 

If Coiporal Punishment should be confined to General Cts.-Martial 
it would be deprived of its useful effect—the infliction by 

a Reffil. Court is an Example—if by a General Court-Martial, there 
is a delay of from 20 to 30 or more days '! ! 

(') Rank not meationed—shoeild be the same as fur a Regt. Ct.- 
Martiai. 
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shall record such Absence, and the Declaration of the 
Court of Inquiry thereon, in the Regtl. Books ;—if 
such Soldier have been apprehended or have 
surrendered before such record shall have been 
entered, or shall subsequently be apprehended or 
surrendered, he shall be tried by a Court-Martial 
empowered to try Desertion (®); if convicted the Sen¬ 
tence of any such Court shall be inserted in the Soldier’s 
Discharge ; Provided that in Case he should have 
subsequently served and performed good, faithful, or 
gallant Services in our Army, he may, on the same 
being duly certified by our Comr. in Chief, be eligible 
to be restored to the Benefit of the whole or of any 
Part of his Service;—and should the Recommenda¬ 
tion be approved [byus, our Order for the Restoration 
will be signified thro’ the Secy, at War,”] the Order 
for the Restoration will he signified thro the Secy, to 
Govt. Mily. Dept. 

3. —Under Article 81 —a Soldier may be tried for Despriion any 
Desertion, without reference to the number of days 

during which he has been absent.” The Soldier con¬ 
victed of Absence without Leave (or Desertion) under 
Article 52, “ shall forfeit his Pay for the Day or Days 
on which he shall have been guilty of the Offence” (2). 

4. —In the Company’s Army, Section VI. Art. VI. 
there is no Forfeiture of Pay, &c. during the Day or 
Days absent. With regard to N. G. O. or Soldier, 

Section XLIV. M. A. declares that “ it shall and may 
be lawful for the G. G. or Govr. in Council to withhold 
the Pay of any Officer, N. C. or Soldier, for any 
period during which such Officer, &c. shall be absent 
without Leave.” Art. V.directs that “ the Officers’ Pay 
and Allowances, shall be withheld until a satisfactory 
Explanatioii shall have been given.” 

5. —-The Directions contained in paras. 1 to 3 should Proposed, 
be applied to the Company’s Service. 


(~) Article 38. Oenl., District or Garrison. 

(3) And, as no Soldier without Pay reckons any Service, this must 
be deducted from the Period of his Service—and, this is done by the 
Court of Inquiry under Article 82, q. v. ante. 
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Section XIV. 
Article XIV. 


Proposed. 


Section XIV. 
Article XVI. 


Section XIV. 
Art. XVIIl. 


Section XIV. 
Art. XXVI. 


Detachment Courts-Mabtial for Trial of 
Warrant Officers. 

The President, it is declared, shall not be under the 
Degree of a Field OtFicer; but Section XIX., M. A. 
allows of a Captain (where a F. O. is not to be had) 
in the Case of a General Court-Martial—Clause 6, 
M. A. and Article71 adiUits of a Captain. I, therefore, 
think the words, “ or not under the Rank of Captain,” 
should be inserted. 


Oath for Courts-Martial, other than 
Gf.nl. Cts.-Martial. 

Not wanted, as the Oath for Genl., and other, Courts- 
Martial, is recommended to be the same, as in H. M.’s 
Army.—See Index, 


No Commissioned Officer may be Cashiered 
but by Order of the Court op Direc¬ 
tors; OR BY A Genl. Courts-Martial. 

This Article requires Amendment. The new Char¬ 
ter (3 and 4 W m. 4. C. 85. S. 74) gives io His Majesty 
the Power “ to remove or dismiss any person holding 
any Office, Employment, or Commission, Civil or 
Military, under the said Company in India.” 


Officers Convicted op Behaving in a Scan¬ 
dalous, Infamous Manner, ui^becoming 
THE Character of an Officer and a Gen¬ 
tleman—to BE Cashiered. (Discharged 
FROM the Service—Company’s.) 

1.—Under the (King’s) Articles 31 and 37, the 
Sentence is, “shall be Cashiered,” The words in 
Article XXVI.—“ Provided that in every Charge 
preferred against an Officer for such Scandalous or 
Unbecoming Behaviour, the Fact or Facts whereon 
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tbe same is grounded shall be clearly specified,” are 
omitted in Article 31, there, it simply declares that, 

“ Any Officer y^o shall behave in a scandalous infa¬ 
mous manner, unbecoming the Character of an Officer 
and a Gentlemanshall (Art, 37, J be Cashiered.” 

2. —The above specification was required by former 
Annl. Arts, of War—It would not be sufficient to 
simply charge an Officer with • ** behaving in a 
scandalous, infamous manner, &c. Capt, Simmons 
state? (♦) if a Charge should expressly refer to this 
Article ; a finding which negatived the imputation of 
Scandal and Infamy, and of condact unbecoming the 
character of a Gentleman, must necessarily be follow¬ 
ed by Acquittal, though the accused were guilty of 
conduct unbecoming the character of an Officer. 

There has been much controversy on this point. Mr. 

Samuel (■’) states ** Scandal and Infamy is the essence, 
nay, indeed the whole of the Offence, and the Facts 
charged are only the inducia or signs by which it is 
known to the eye of the Court, and if those do not 
appear, but are negatived, the Offence contemplated 
by the A rticle, is negatived, and the party accused would 
seem entitled, ex debito justitia, to a full Acquittal.” 

3. --1 think the words of Arts. 31 and XXVI. should proposed, 
run as follows : “ Any Officer who shall behave in a 
scandalous, or infamous manner, unbecoming the 
Character of an Officer and a Gentleman ; shall 

(Art. 37) be Cashiered —“ Provided that if the Officer 
so charged shall he acquitted of behaving in a Scandalous 
or Infamous Manner, but his Conduct be proved to he 
unbecoming the Character of an Officer or a Gentle¬ 
man, or of both, such Officer shall he liable fo he 
Cashiered.” —Hear is a Provision to meet the 
extreme, snd the more common or ordinary, Case; 
the only object in leaving the extreme Case is to place 
it out of the Power of a Court to pass a less Sentence 
than ** Cashiering,” Under a Charge of Murder, you 
may acquit; and find Manslaughter. 

4. —I f the in relation to certain Facts Specificatioa, 

IS not clear or sufficiently explicit, there may be an 

P* 255. j 

S (1825) p. 609. 

(*) As ia the Cases of Articles 81 to 09. 
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Penalty of 
False Acco- 
lations. 


Honorable 

Acquittal. 


Proposed, 


Acquittal on such undefined points, and stili enongli 
be left to admit of “ Cashiering for if 20 such 
** Scandalous,^* &c. Facts be charged, and only one be 
proved, it is sufficient. The use of strong terms should 
never be used except in Cases wherein the proofs are 
most clear—for though there may be an Honorable 
Acquittal (for a bare Acquittal is only a legal Acquit¬ 
tal, (^) an Officer should not, except, in extreme 
Cases, have such Terms applied towards him. (®) 

5.—Where a Court acquitted an Officer for want of 
sufficient Evidence, the Corar. in Chief would not allow 
the Officer’s character to remain under such a doubt¬ 
ful Acquittal, but directed a Revision of the Proceed¬ 
ings, and, by his own Remaks, declared the gross 
improbability of the transaction imputed to him. (^) 
On the other hand, it is usual to declare an honorable 
Acquittal, whenever circumstances warrant it: and 
those who shall not substantiate Charges which so 
deeply affect another’s character, have been declared, 
by a Comr. in Chief, to be held responsible themselves, 
in case of failing to prove them. (’°) 

0 Case 12, p, 632, P. C. M. (1825.) 

(•) In the Case of Ensn. J. P. L. {Cumberland Regt. ef Militia-^ 
J. A, G, O., 23rd Beer. 1803.) H. M. remarked that it “ does not 
appear to H. M. that the Deft.'s misbehaviour, though extremely 
disorderly (by having, at the Mesa of the Regt., thrown a Glass of 
Wine in the face of Mr. T. B. the Surgeon nfthe Regt.) was of a 
Scandalous infamous nature.^’ See Case 19, p. 639, do. 

And in Case 9, p. f>2S, do. The Marq. Hastings stated—“ The 
Court, in declaring the immoral Art proved not to come within 
the description of Scandalous and Infamous Conduct, unbecoming the 
Character of an Officer and Gentleman,'* divested itself of all Power, 
to award Ponisbment.” 

(®) See Case 11, p. 630, do. 

('“) Case 13, p. 633, do. The Soldier who (Art. 121 and Sect. X. 
Art. II.) makes a vexatious, and groundless, Appeal faom a Regtl. to 
a Genl. Ct.-Martial, is punishable ; and so is the Officer, either 
Party, &t;. may appeal”—and “ the Person so appealing shall be 
punished.” Ad Officer should be tried for any unproved Mali¬ 
cious Charges. Indeed Charges of Scandalous Conduct should not be 
sent before a Genl. Ct.'Ml. unless there be positive and clear Evi¬ 
dence to prove them. The Charge should be “ unbecoming the 
Character of an Officer, or a Gentleman”—or “ of an Officer and a 
GentlemaD,” as the Case may require. 

Where Charges are proved to be malicious, vexations, or ground¬ 
less—either the Accuser should be tried; or strong Remarks be 
made by the Comr. in Chief. Nor should it matter whether the Ac¬ 
cuser be a Senior or Junior Officer. 
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Striking or ill-treating a Soldier. 

This Article should be in the Company’s Articles of Art. 09. 
War—it recites-—“ Aoy Officer, or N. C. O., who Proposed, 
shall strike, or otherwise ill-treat any Soldier, shall, if 
an Officer, on conviction, be liable to be “ Cashiered 
or suffer such other Punishment, according to the 
Nature and Degree of the Offence, as by the Judg¬ 
ment* of a Gl. Ct.-Ml. may be awarded ;—and if a 
N. C. O. shall, &c. be punished, &c. by a General, 

District, Garrison, Regtl., or other Court-Martial.” 


Provost-Marshals, and their Assistants. 

1.—T have, under Art. 80—(‘) given the substance Article lOi, 
of this Article, and will, in this place, notice some 
omissions. The Article recites that for the prompt 
and instant repression of all Irregularities and Crimes 
which may be committed by Troops in the Field and 
on the Line of March, Provost-Marshals shall be 
appointed by the Comr. in Chief, or Genl. or other Rales for. 
Officer (') Comg. and their Powers shall be regulated 

(‘) OfTeoces on Line of March—See Index. 

These words are necessary—for though Instractions can be 
easily given from the Horse Guards to the Oenl. Comg. an Expedi¬ 
tion, and such a Provision is Sufficient for such Cases ; it should be 
recollected that, as Lt. Genl. Sir W. Gordon, Q. M. Oenl,, stated 
before the Mily. Commission, 2.3rd8 of (he British Army are stationed 
in the Colonies ; and certainly about l>4lh is in the East Indies. India 
is the part of the World for which detailed Directions are most 
required. « 

The Genl. Regrs. and Orders for the Army, p. 235, lay down certain 
Rules ; but ^e Orders iaBned,inthePenin3ula,bytbeDukeofWe1- 
' lington, are more in detail—(See P. C. Ml, and other Courts (1834) 
p. 49 to 61—and 235,) 

A Provost-Marshal has the Rank of Captain in the Army— Provost-Ser- 
Assistant-Provost-Marshals that of Subaltern. Though during a jeants for 
Peace these Officers are not' required, still Provost-Serjeants are, Police, 
and would be useful at Stations in Police Duties, and should 
accompany each Regt., &c. of Europeans on their March ; for the pre¬ 
sent Plan of nominating a Serjeant on the March of Troops to be 

Provost-Serjeant," is objectionable ; as I think the qualifications 
for the situation should comprise 

i —A certain knowledge of th^ Hindoofltaaee Language—(to be Qualifications, 
examined before appointed!) 

ii.—Good character and good temper. 



Mounted 

EsUblishment 


Police-Troop. 

ere. 


Expenee. 
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iii. —To be able to write as well as read the English Language, 

iv. —-To have been a certain time in tlte Country ; ao as to have 
gained some ktfbwiedge of the Native Charactef, 

At present the Serjeant appointed may be the beet man in the 
Regt., and still deficient in qualifications Nos. I. and IV. 

We will suppose the Case of a Regt. on the March—(there is a 
Company of Native Infantry to March with it and take the Duties of 
Sentries)and that a Sepoy Sentry be posted at a Village as e Safe 
Guard till the Baggage and Rear Guard shall have passed the 
Village—The Sentry calls out to the Provost-Scrjeant who is passing 
by (for he should see up the Rearward), and the inconvenience and 
injury there may be to the Service, if he does not understand the 
Sentry is obvious !—Men may be plundering the Village, and get off 
before the Provost-Serjeant can know any thing of the matter. 

The Provost-Serjeant should be mounted to be useful—9 might 
be appointed (principally from the Dragoons, and H. A.), to be 
stationed as follows :— 


At Dum-Dum.. 1 
Fort William... 1 

Dinapore. 1 

Hazareebaugh. > 1 
Ghazeepore •... I 

5 


Brought over .. S 


Cawnpore. I 

Meerut.. 1 

Agra. 1 

Kurnal. 1 

Total.9 Provost-Scrjll. 


These “ Provost-Serjeants” should have from 16 to 32 “ Police 
Troopers” under them ; 16 lor each Corps, thus 


At Dum-Dum 16 
Fort William .. 16 

Dinapore. 16 

Hazareebaugh 16 
Ghazeepore.... 16 

80 


Bronghtover.. SO 
Cawnpore.... 62 

Meerut.32 

Agra .16 


Kurnal. 16 

Total .176 Police Troopers. 


I would try the Plan at these Principal Stations first. 

1 am aware that there are Hurkarabs. attached to the Officers of 
the Qr. Mr. Genl.’s Dept., but there are only 3 Officers available 
for the duties in Cantonment, in the Hot Season and Rains; when 
it is impossible for them to be out of Canlonmeots to survey. 

TI^ Expense would be nothing, and when we look at the Divi¬ 
sion and Sub-Divisions of Police in London, and when there 
is a Superintendent of Police in Calcutta—it is not to^much to hope 
for a small and effecient Mily. Police—available in (’aDtoomeots, 
in time of Peace—and eniinently useful when the Troops march at 
Reliefs, or on Service. Suppose each Provost-Serjt. had a Salary 
of SO Rb, and each Police Trooper 12 Rs. Monthly—the extra Ex¬ 
pense would be from 900 to 1000 Rs. a Month. 

Here would be the means of 4 mounted Patrols (asin Paris) in each 
Cantonment—and at Cawnpore and Meerut S men. 

To say, that Native Troopers will answer, is out of the .question ; 
they are taken by Rollster—we want geJeeteil and trained men. These 
men should understand the " Engtigh language.''* 

The expense would be nothing because I propose that the 0 Ser¬ 
jeants’ places need not be filled up—except the Promotion in their 
room—the European Troops could spare 9 men! 
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according to the Usages of War and Rules of the 
Service (^) their Duties are to take charge of Pri¬ 
soners confined fdr Offences of a General Description; 
and of Prisoners of War (4), &c. the rest as in the 
Article. 

2.—To apply this Principle to the Time of Peace 
is a great object. It can be effected without any 
Expense to Govt, as an Establishment, and prove 
a great Saving to the State (^} in the shape of the 
Prevention of Crime. 

• 3.—It must be clear to every one, that there is 

great want of a Military Police in every Mily. Can¬ 
tonment—of a Police regularly organized, and trained 
to their Duties who should become acquainted with 
the localities of Stations, with Soldiers and Individuals 
belonging to Regts. and to Bazars—and with those 
residing in the circumjacent Villages—and thus should 


The 176 Police Troopers lo bo taken from the 60 Troops of Native 
Cavalry ; Body Guard ; Local ^orse, &.c ;to keep less 176 Troopers, 
and devote them, more usefully, to this new Duty. The difference of 
Pay is the Extra-expense. 1 mention the above to show that (tiio* 
Economy is the Order of the Day,) there is no dread, on the Score 
of Expense as to the utility of the measure, 1 think there can be 
little doubt. 

The “ Thuggee Force** employs several European Officers. Offi¬ 
cers, in time of War, must be employed in a Mily. Police in the 
Field. An Asst. Provost-Marshal is attached to each Division on 
Service. 

It is impossible to do more than give a rough Sketch of roy ** Mily, 
Police Plan” in this little work—bat, 1 cannot refrain from making 
the Remark, that to place the General Police of a Station under the 
Asst. Adjt. Genl. and that of the Sudder Bazar under the Commis¬ 
sariat Officer in charge thereof; is not best calculated to effect the 
object of ang kind of Police. Tiiis is not my share of the work”— 
is said by one—“ nor is it mine,” is retorted by the other. * 

We may recollect Sir Kobt. (then Mr.) Peel when the “Home 
Secretary” fouud the Lord Mayor of London adverse to the System 
of“ General Police Regulations,” because the Custom of the City 
of London is peculiar ! 

(®) These should be detailed under the Head of “ Provost-Marshal 
and MUitarxj Police** 

0) Usual. 

It was proved to Lord W. Benlinck that the Cultivation of the 
Cantonment-Lands at Kurnal would yield 1800 Rs. a year—now my 
“ Provost'Serjeant,” if he had 50 Rs. a month (and keep of Horse 
furnished by Govt.) say his extra Pay was 32, and the extra Pay of 
16—“ Police-Troopers” 3| Rs.—a^id the total would be 66— 
Then 32-{-66 = 88 x 12= 1056 Rs. yearly—while the 1800 Rs. 
give 150 Rs. Monthly. As 1 had some share- = in drawing up the 
^ply to the Circular, I may be supposed to know something of the 


Time of 
Peace. 
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Samillance 
in Cautiuls., 
&c. 


possess a Surveillance to the extent of, say 2 or 3 
miles (®) all round the Cantonment, &c. 

4.—These Provost-Seijts, and Pdiice Troopers, or 
a part of them, (Patrols) to move with the Troops on 


Let us take the following Stations 


Class. 

Barrack poor ••• . No. 1 Bandah. 

Duui'Duiu . I 20 Meerut. 

Cuttack....*.. 2 Delhi. 

Midnapoor.2 Allygurb. 

5 Rerhanipoor ..2 Agra.. 

Dacca.... 2 Muttra ... 

Jumalpoor .. 3 25 Bareilly. 

Chittagong...2 Moradabad... 

Dinapoor. 1 Shahjehanpoor 

10 Bhagulpoor. 3 Ainiorah. 

Hazareebaugh.. 2 Kurnal ... 

Benares .. 1 30 Hansi. 

Mirzapoor. 3 Loodianali ... 

Gorakpoor .. 3 Saugor. 

15 Ghazeepoor.2 Jubbulpoor . 

Cawnpoor .. 1 Nusscerabad .. 

Fattehgurb .. 2 35 Neeniuch. 

Mynporie. 3 3G Mhow. 

Thus we have of the 1st Class. 

do....2d do.....I 

do..........3d do. 


Class. 

.. • * No. 3 

1 

.. 1 

.3 

. 1 

. 1 

. 1 

. 3 

. 3 

. 3 

. 1 

.2 

.2 

. 1 

.3 

. 1 

. 1 

1 

15 Stations, 
10 
11 


Total 3G Stations. 

I will suppose the 1st Class Stations equal to 1500 Rs« a year. The 
2d Class to 800 Rs. and the 3d Class equal to 400 Rs. Annl. 
Ground Rent 

15 Stations —1500 Rs. —22,500 
10 do. — 800 „ — 8,000 

II do. — 400 „ — 4,400 


Total Annl. Ground Rent.. 34,900 Rs. 

^ Rs. Vrlff. 

9 ProTOSt'Serjts. differ. Pay,.32 X 9 =288 x 12 = 3,46C- 

176 Police Troopers do...4 X 176 = 70| x 12 = 8,448 


About l-3rd of the Annl, Ground Rent...11,904 

] know that Govt, have made the Collectors resume these Canton¬ 
ment Lands, or part thereof—and, certainly, equal to the value of 
11,904 Rs. yearly ! If so, it would be only a re-Transfer from the 
Civil to the Military. « 

Nor, do 1 believe that, under Medico Mily. Rcgns. there would be 
any objection to their cultivation, on the score of Health I At least 
there cannot be as to the portion resumed. 

(^) At Bombky, at all Mily. Stations, they have Trials of all 
Crimes and Offences committed by all Persons, within 2 miles of the 
Cantonment, Ac. At Madras they try all Native Soldiers and Na¬ 
tives, if within a certain distance of Ft. St. George ; as they do £u* 
ropeao Soldiers^ Ac. under Sect. 11. Geo. 4 c. 81. 
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a March ; to keep a Register or Diary (as at Home) of 
Crimes, and Persons committing them; thus they would 
know the Chara<iters of the Men given to disorderly 
habits; and be of more use than Persons nominated 
for the occasion, on the spur of the moment. These 
Men should be appointed on report of their good Con¬ 
duct and Characters, and be removed when found 
inefficient. They should be young and active Men. 
Here would open a Field for the reward of good and 
gallant Soldiers ; and form an additional means of 
bolding out inducements to behave well; said by the 
Military Commission at Home, to be so much required 
in the Army. 


Register of 
Crimesi 


CrixMES not punishable with Death or 
Transportation; which should.be appli¬ 
ed TO THE Company’s, as in H. M.’s Army. 

** Who shall in Operations in the Field, spread false Art. 25, 
Reports by Words or Letters ;•—or create unnecessary 
Alarm by spreading such Reports, either in the Vici¬ 
nity or in the Rear of the Army —or, 

“Who shall, in Action or previously to going into Art. 26. 
Action, use Words lending to create Alarm, or Des¬ 
pondency or, 

“ Who shall, either verbally, or in writing, disclose Art. 27. 
the Numbers, Position, Magazines, or Preparations of 
the Army for Sieges or Movements, and by such mis¬ 
chievous Communications produce Effects injurious, 
or calculated to he injurious (*) to the Army and to 
the Serviceor, 

(') These werds are required. Cr/pf. Simmons, p. 250, states that 
“ without proof of the injurious effects produced by a disclosure, a 
charge built ou this Article must fall to the ground.” He thinks, as 
probable, that the Article originated in the Duke of Wellington’s 
Order 10th August, 1810. (CeloricoJ See the Order at p. 68, P. C. M. 
and other Mily. Cts. (Hough) 1834. 

It seems clear, that such communicatioDS may produce Effects in 
two ways—l^to give information such as to occasion the Enemy to 
change Position—to act contrary tp a former Design ; or to move his 
whole instead of part of his force in a projected Attack ! 2—It may not 
produce any complete change of Design on the part of the Enemy ; 
but it may induce him to wait fur reinforcements—or partly to act 
differently from his original intention. 
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Art. 2Si 


Art. 29. 


Art. 30. 


“ Who shall leave the Ranks in order to secure 
Prisoners or Horses, or on Pretence of taking: Wound¬ 
ed OIBcers or Men to the Rear; [or on any other 
Pretence,) without Orders from his Superior Officer 
—or, 

“Who shall leave his Guard, Piquet or Post;— 
or shall be taken Prisoner by any want of due Precau¬ 
tion, or by Disobedience of Orders;—or fall into the 
Enemy’s hands by passing through Out-Posts;”—or, 

“ Who shall irregularly retain, seize, or appropriate 
to his own Corps or Detachment, Bread, Spirits, For-^ 
age, or any Supplies proceeding to the Army, contrary 
to the Orders issued in that respect.” 

Sentence. —“Shall, if an Officer, on Conviction 
before a Genl. Ct.-Martial, be Cashiered; and if 
a N. C. 0. or Soldier, shall, on Conviction before a 
Genl., District, or Garrison Ct.-Martial, be liable 
to such Punishments ; not extending to Death or 
^transportation, (®) nor to Loss of Pay, or of Pay and 
Pension (^) as shall accord with the Provisions of the 
M. A. (^) and with the usage of the Service.” {^) 


Now in most Cases there may be no means of tracing how the above 
movements may be produced by such Communications—nor even of 
finding out by whom they were made—fur unless the Editor of a 
Newspaper gave up his Author (and I see not bow he could be com¬ 
pelled) there would be no clue. 

•s 

I think the simple making such Commnnicatioos should be punish¬ 
able, as the breach of any order. It cannot be suspected that any 
British Officer would, criminally, make such Communications* 
(which would be traitorous;) but from an improper desire to give 
'' information; which be ought not to give ! 

(^) The Heading to Articles as I have above given to Articles 25 
to 30—is the same as at page 6, Anni. Arts, of War. The use of the 
words in the Seiitonce clearly explain that the Punishment may be 
Imprisonment, but not Death, or Transportation. ' 

(®) Articles 38 to 59 are liable to Forfeiture as to Pension, or Pay 
—by GenJ. or District Courts—Articled 64 to 69 only by a Genl. 
Ct. Ml. Some of the Crimes in Articles 25 to 30—are deserving of 
Forfeiture. 

('') The M, A. is silent on the subject. 

(«) The “ Usage of the Service," or “ Custom of War"— is not 
known. The Articles are new, introduced about the year 1829, 

Corporal Punishment would be the best Punishment in such Cases. 
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Crimes punishable—Officers with Cashier¬ 
ing—N. C. O. OR Soldiers with Loss of 
Pay, or of JPay and Pension, in addition 
TO other Punishments; by a Genl. crop 
District, or Garrison Ct.-Martial— 

should be in the Company’s, as in H. M.’s 
Army. 

Who shall by any false Statement, Certificate, or Art. 45, 
Document, or Omission of the true Statement, attempt 
to obtain for any Officer or Soldier, or other Person 
* whatsoever, any Pension, Retirement, Half Pay, 
Gratuity, Sale of Commission, Exchange, Transfer, or 
Discharge —or, 

“ xVny Officer or Soldier who shall be privy to the Art. 4G. 
making of any false Entry, Alteration, or Erasure in 
any Account, Description Book, Attestation, Record, 
or Discharge, or other Document, whereby the real 
Services, Causes of Discharge, or Disability, Wounds, 
Conduct of, or Sentences of Cts.-Martial upon any 
Person whatsoever shall not be truly given, or who shall 
wilfully omit to report or record any other Fact or 
Facts relating thereto, which it was his Duty to have 
done in conformity with the Regns. of the Service;”— 
or, 

“ Who shall intentionally give in any false Return Art. 47. 
or Report or Statement whatsoever of Arms, 
Ammunition, Cloliiing, Stores, or any Provisions 
belonging to or for the use of H. M.*s (^) or the E. /. 
Company s Govt.; or who shall, by any false Docu¬ 
ment, be concerned in, or connive at, any fraudulent 
Embezzlement (®) of the Stores aforesaid, or who shall, 

(**) Giving it^a false Return is provided for under Sect. V. Art. I. 

See atiUy but it should be cancelled, and this Article used iusteaU, 
as providing for more points- 

C^) To provide for the (^se of a Company's Officer making a false 
Return regarding H. M.’a Clothing, &cc. See Note 8. 

The Section V. Article 1. regards “ false Returns,” hero 
.(Art. 47) any “ false Document” is introduced. The false Return 
under Seutiun V. Art. 1. only goes to the maker of the false Return. 

Article 47 includes all Persons who are concerned in, or coniuce at 
such false Return. The first part of the Article regards those making 
a false Return—by which there is a Deception. The second part 
relates to those concerned in, or Sonniving at, by means of a false 
Document, any fraudulent Embezzlement. 

L 
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Art. 48, 


Profiosed. 


by producing any false Certificates, or Vouchers, or 
Accounts, or in any other way misapply the Public 
Money, for purposes other than those*for which it was 
intended—or, 

“ Who shall, by any Concealment or >vilfnl Mission, 
attempt to evade the true spirit and meaning of our 
Orders and Regns., relating to the foregoing Points.” 

Sentence. —(®) “ Shall if an Officer, on Conviction 
before a Genl. Ct.-Martial, be Cashiered. If a^. C. 
O., or Soldier, on Conviction before a General, 
District, or Garrison Ct.-Ml., be liable in addition 
to Corporal {‘®) Punishment, or to Imprisonment, 
or to any other Punishment which the Court may be 
competent to award—to forfeiture of all Claim to 
Pension on Discharge,—and of all additional J^ay 
whilst Serving,—and be liable to be discharged with 
Ignominy from our Service,—and if tried before a 


Embezzlement. —Sect. XI, Art. I. relates to F.inhezzlement by 
which an Officer is Dimmed, anil under Section XLl. may be I'rans- 
ported, Imprisoned or Dismissed and rendered incapable of Servini' 
iu any Office, Civil or Mily. Under Clause 8, Anul. M. A. the same 
as under Sect. XLI. Under Art, 18, may be Transported, or Sen¬ 
tenced to such other Punishment ns shall accord with the Provisions 
of the M. A, and tvith the usage of the Service, 

Capt. Ford, late Pay Master H. IM.’s IGIh Regt. of foot, was fried 
for having embezzled the sum of Company’s Rs. 39,8611, more or 
less, the Properly of (jovt. (i. e. meaning of the .E. I. Company )— 
there is another Charge for Conduct unbccoining an Oflict r and a 
Gentlemain as to C,S.'>a Es. more or less, which were deposited with 
him by Oflicers, N. C. O., Privates and Women of the Itegt. and 
others. Clause 8, AnnI. M. A. relates to Embezzlenieut of iMouey, 
V &c. belonging to H. M.'s Forces or for his use. 

Art. 18, states to “embezzle or misapply Monies with which he may 
have*beea entrusted for any !\Iilitary Purpose, liable to be Transported 
or to such other Punishment as shall accord with the M. A. Clause 
8, states to “ Transportation, Fine, Iiuprisomneut, Difiiiissal from H. 
M. 8 Service and Incapacity”—Clause b, should contain these words, 
after line 11—‘‘ any Money, &.c. belonging to H. IVl.’s Forces or for 
his use, or belonging to the E, I. Comjmny, Ifc. when our Troops 
may be serving mtlie East Indies or with the said Company’s Forces,'* 
As the 2nd Charge against Capt. F. was Conduct “ unbecoming an 
Officer and a Gentleman,’^ Cashiering under Art, 70, was legal, had 
there been ‘no Embezzlement’ 

(®) Under Art. 50. 

('") Under Clause 9 and Art. £7 allowed in tlie Case of sale of or 
making away Arms, &c. or for disgraceful Conduct, of a felouious or 
fraudulent Nature. 
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General Ct.-MI. for any of the aforesaid OflFences, 
shall, on proof thereof, be (further) (") liable to 
General Service^ ('*) 


Drunkenness, and Habitual Drunkenness 
—ON Duty or off Duty. 

1. —Drunkenness is divided iiilo two Classes of Art. 51 . 
Crime—1, Drunk— 2, Drunk on, or for Duty. It is 

* not provided for in the Company’s Army except on 
Duty ; (') though, triable under Sec. XXI. Art. II, 

“ ail Disorders, &c.” 

2. —“ Any Soldier, who shall have been Drunk Four times or 
Four Times within Twelve Months, or Twice Drunk twiceonDuty. 
when on or for Duty or Parade or on the Line of 

March, (") as proved by reference to the Defaulters^ 

Book, (^) or by any other satisfactory Evidence, (^) 


(*') The word further should be omitted—aa it does not 
comport with the words— “ ami be liable to be ilischurgedwith Igno¬ 
miny, being discharged there coulil be no Genmtl Service ! 

('^) Sec. IX. allows of General Service in the case of Deserters only, 
and is still retained in the Company’s Army—It is prohibited in H, 
M.’s Army (G. O. H. G. 25th Jany, IS'iC) though still retained in 
Clause 7 and Art. .50 ! 

(*) Sect. xii. Art. is. but without Forfeiture of Pay. 

(-) Under Art. .53 a Regt. Ct.-Martial can try the Crime. 

V.a\)t. Siriumms, p. 2!)9, slates “ In Cases of Drunkenness, the 
name of the N. C. O. who witnessed the Crime is entered, and the 
Crime inserted in Red ink, in order that the List may readily be 
referred to on trial for habitual Drunkenness, and a separate Index 
to the Drunken List is made.^'(GeD. Reg. p. 697)— “ Now (p. 300) 
with respect to the admission of the Defaulters' Doo/c, in Cases of 
Drunkenness, it is usual for the Adjt. to produce the Book, aqd an 
Oath to identify it and the Prisoner on Trial, &c. This cannot for 
a moment, be considered as legal Evidence of the fact of Drunken¬ 
ness ; It certainly is evidence of the Summary Convictions of that 
OlFence by the Going. Officer but the Soldier is not charged with 
previous Convictions, nor does the Article of War under considera¬ 
tion, define “habitual Drunkenness” to ronsist in so many previous 
eonriclions of Drunkenness, but in having been drunk a certain num¬ 
ber of times, and under certain circumstances. 'I'he question is not, 
liow far it may be desirable, ou Courls-Martiul, to examine witnesses 
not on oath, &c. ; but the question is, as the Statute requires that 
Witnesses before Courts-Martial shall be examined on oath, can a 
Coiirt-Marlial admit as proof of a fact, derlaratiou not on oath and 
not made before any judicature Whatever ? To establish habitual 
Drunkenness and to apply the forfeiture of Pay; this Proof is 
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shall, in all Cases, be deprived (on Conviction^) of his 
Liquor when issued in kind, or of his Allowance in 
lieu of Beer or Liquor, (^) or of on^ Penny a day of 
his Pay, for any period not less than months, and 
not exceeding two years, for habitual Drunkenness ;— 
and in addition to any such Punishment the Court may 
(if it shall think fit,) Sentence such Offender to any 
other (^) Punishment which the Court may he com¬ 
petent to aw^ard.” 

3.—“ Any Soldier who, at any time within six months 
2<iConviciioi.. alter a Conviction for habitual Drunkenness, shall 
be drunk twice, or shall be 07ice drunk when for Duty 
or Parade or on the Line of March, shall, on proof 
thereof, be again convicted of habitual Drunkenness, 
and shall, over and above any former Forfeiture or 
Forfeitures of his Liquor when issued in kind, or of 
his Beer or Liquor Money, or of Pay, be further 
deprived of one Penny a day of his Pay for any period 
not less than six months, and not exceeding tivo years; 
—and in addition to such Punishment the Court may 
Sentence such Olfender to any other Puni^hment 
which the Court may be competent to award.’' 

4*—“ But in no Case shall any Soldier by reason of 
being Drunk on or for Duty or Parade or on the Line 
o( March, or by reason of habitual Drunkenness, be at 
Not more than any one time placed under Forfeitures (whether of Beer 
t ret euce. jjiquQ|. Money, or of Pay, or of botli,) exceeding 


supicicnl, because H, M. has been pleased to declare it so, and 
with him rests the appropriation of Pay to his Array. 

Wf'jHor&fl!. —Article 51 declares “as proved by reference to the 
De/Mtllers Bintk or hy my other satisfactory Bviilcnce,” so that tlie 
N. (J. O. who saw him drunk, could ‘swear to the fact; if 
a Couit doubt, they may examine the above Sotjeant or any 
persons, who saw the Soldier drunk. I never heard any objection 
made befoie. It is rather an Mamt/t/ary bur objectimi. ftiit if there 
are many men drunk in a month (perhaps ‘iOoJ) it would be trouble¬ 
some to adopt any other mode than by entries iu the Defaulters’ Book. 

(^) At Half IlattcT, Stations one Dram; and two at Full Balta 
Stations. 

May to “ Coiporal Pmiisbmenl’’ under G. O. H. G. 24lh 
Aupr. is;t3, for Urunkenness on duly. No restriction iu the 
C«nipaDj'& ; r.uropean) Aimy. 

('’) See Note ,).■ * 
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in the whole amount of Three Pence per Diem: (}) 
such Soldier, nevertheless, being again convicted of 
being Drunk on, j/r for Duty, or Parade, or on*the Line 
of March, or of habitual Drunkenness, may be Sen¬ 
tenced to any other (®) Punishment which the Court 
is competent to award.” 

6 .—“Any Soldier who shall be drunk when on, or An. 53 
for Duty, or Parade, or on the Line of March, may, on bineofMarch. 
Conviction thereof by a Refjtl. or other Court-Martial, 
be Sentenced to be deprived of a Penny a day of his 
Pay for any period not exceeding thirty days, in addi¬ 
tion to any other (®) Punishment which such Court 
shall award.” 

6. —1 think the wording of Article 51 should Proposeii. 
be thus—'* But in no Case shall any Soldier, by reason 
of being drunk on, or for Duty, or Parade, or on the 
Line of March, or by reason of habitual Drunkenness, 
be at any time placed under Forfeiture (whether of 
Beer, or Liquor Money, or of Pay, or of both,) by 
which his Pay shall be reduced below Ten Pence per 

(^) An old well informed and very intelli{ 7 ent Officer in H. M.'s 
Service, who was for many years an Adjt. of a distinguished Regt. 
now in India, wrote me as follows~“ The issue of Spirits as a part of 
the Soldiers' Rations ceased about 2 years back (1832) in all our 
Colonies, and the Soldier in lieu of it receives one Penny a day. 

My construction of the Article (51) is. that no Soldier is to have 
more than two Pence a day stopped from his pay in addition to his 
allowance for Liquor, because a Soldier cannot live, and find himself 
in necessaries on less than ten Pence a day, which is what he would 
receive after a third conviction for habitual Drunkenness in any of our 
Colonies or in England, and would also be exactly the Sum lie would 
receive here, (India) after the loss of bis compensation for Liquor 
and two Pence a day from his regular pay ; the diflerence lies in the 
Soldier being allowed in the Upper Provinces CBengal} aboye three 
pence a day in lieu of Liquor, while he receives in ail our Cglonies 
only one Penny a day in lieu of the same—I have no doubt that what 
I have Btatq/j is the spirit, and meaning, of the Article. I think 
it is probable the three Peace has been introduced from some Persou 
having caused tlmm to be tried for a fourth olFence and tlioreby 
reduced the Soldier’s pay to nine Pence a day ; which is less 
than he can live upon, and find himself with necessaries ; and you 
may observe that in the Arts, of War for 1833, there is a Clause 
allowing men to be tried a/nurt/t time, which is not in the Articles 
for 1832. It would be well to refer the Matter to the Comr. in 
Chief, in order that he might bring it to the notice of the Home Au¬ 
thorities; for alteration in the wording of the Article : and to set the 
matter at rest.” 

(•) See Note 5. • 

P) See Note 6. 
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Diem: (’°) such Soldier, nevertheless, being again 
convicted of being Drunk on, or for Duty, or Parade, or 
on the Line of March, or of habitual Drunkenness, 
may be Sentenced to Forfeiture on the expiration 
of any Forfeiture under any former Sentence ; to be 
reckoned and take ejfect from and after such Expira¬ 
tion, &c. (") or to any other (* ') Punishment which the 
Court is competent to award.'’ 1 think the above Plan 
wmII remove all doubt. If a Soldier cannot be subsist¬ 
ed in India under Ten Pence a day—it seems proper 
to use the proposed words—if he can be subsisted 
for a less sum elsewhere—then, detail the exceptions.("’) 


Notice and Reward of Good and Bad 
Characters.. 

The Article to the above eflect should be applied to 
the Company’s Army—The words are as follows :— 
“The Names of {N. C. 0.) or Soldiers of any 
Regt. or Corps who have received (our) special Ap¬ 
probation for Meritorious Conduct, or who have 

(•'') Instead of the words “ exceeding in the whole of the Amount 
of Ihree Pence per diem.” 

(*') “ It is directed that Stoppages shall be made after the Sentence 
of Imprisonment (if any) has expired—there is no means till then. 
See G. O. ('. C. (King’s litlli) lOlli May, 1830. The Stoppages 
in lien of Liquor to commence on (he expiration of liis liiiprisunment.” 
{Cajfrei/s Case). Imprisonment (See Index—Miscellaneous,) fora 
second Offence, takes place from the expiration of the former Sentence. 

(•^) See Note 5. 

('■>) I have heard many King’s Officers say-^<‘in any thing they 
do at Pome regarding the J'roops, they never think of India!” 

Of coarse while in Hospital Soldiersget Wine, &c. if recommended 
by the Surgeon. Knt what is to be done in the of Soldiers 
directed to march with their Regt, such Period of March being part 
of a Sentence of Imprisonment—see Case of Patrick Nolen, John 
Thos. Cockshaw, John Owen and John Casey, 3d Foot, {Buff's) Sen¬ 
tenced to Solitary linprisonment, 10, C and 4 munths, the Comr. in Chief 
directed—The Piisoners (named) will march, as such, with their 
Jiegt.; and undergo the unexpired portion of their Imprisonment on 
the arrival of the Corps at the .Station to which it is destined.” (Tried 
at (Ikazeejmir and marched to Meerut !) G. O. C. C (King’s 2d)— 
7th Nov, 18.3.). 

Can a Soldier march on Bread and Water 1 

On .Service, Men could not Ife allowed to be kept in Solitary 
Confinement—Corporal Punishment would be better. 
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received a Donation of Money in addition to their 
Pension on Discliarjife, shall he notitied to the Parishes 
to which they may belong, hy the (our) Secretary (at 
War) to Govt, Mily. DeiH .—and on the other hand, 
the Names of Soldiers who have been dismissed with 
disgrace, or who have forfeited their Pension owing* 
to Misconduct, shall be equally notified to the Parishes 
to which they belong such Notification being afiix- 
ed ot^the outside of the Door of the Church or Chapel 
on the Sunday next succeeding the Receipt of the 
Notification.” 


Crimes wriicir tiiougii triable bv a Superior, 

MAY, IN CERTAIN CASES, BE TRIED BY INPE- 

luoR Courts-Martial. 

1. —This Article (which should be in the Company’s 

Articles of War) recites—“ No Comg. OUlcer shall, 
by giving in against a Prisoner vague and indefinite 
Charges, try before a Ct.-MI. grave Offences, 

which are directed to be tried hy Genl., District, or 
Garrison Courts-Martial ; but whereas it may be 
advisable that some of the foregoing Offences, which 
in certain Cases may admit of less serious notice, 
should be tried hy District, Garrison, or Reytl. 
Cts.-Ml.; in such cases the Officer Comg. the Battii., 
or Corps, or Detachment, w'hu may deem it advis¬ 
able so to proceed, shall lay a statement of the 
Case, (^) together with the Charge he intends (o bring, 
before the Genl., or other Officer Comg. the Brigade, 
District, or Garrison, with an application so to pro¬ 
ceed.” 

2. —“ The Genl. or Superior Officer will exercise 
his Discretion in directing the Description of the Court 
by which the Offender shall be tried, except for Offences 
committed on the Line of March, when the Officer in 
Command of the Troops (shall) is authorized to try 

(*) With the Court.of Inquiry (if held and as is usual); and Ex¬ 
tracts from the Defaulters' and Character Books. 

(“) By Art. 80 for Mutiny or grosg Insubcrdmalion or other Offences 
—and for Drunkenness by Art. 53, 


Art. 65. 


Discretion of 
Genl.Ollicers. 
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any N. C, 0. or Soldier by a Regtl. confirm¬ 

ing- or approving and executing the Scnience ; and in 
all Cases of Mutiny or gross Insubordination or other 
Offences, carrying it into execution on the spot;— 
Provided that the Sentence shall in no Case exceed 
that which a RegtI. Court is competent to award 
but the Permission of the General Officer to try an 
Otfender by a District or Regtl. Court-Martial, and 
any Sentences confirmed by the Corag. Officer on the 
Line of March, shall be reported to the General or 
Superior Officer, and be noticed in the Monthly 
Return of Courts-Martial sent to the Adjt. Goal.” (’’) 


Pensions to Soldiers, Discharge op Men 
OF Good and Bad Characters proposed. 

(*) *' In order to secure to the deserving Soldier, 
when discharged, a Provision proportioned to the 
length and nature of his Service, it is hereby direct¬ 
ed, that no Soldier shall be discharged for any other 
cause except Unfitness, for which Provision is already 
made, {^) unless his Services, Conduct, Character, and 
tlie cause of the Discharge be ascertained before a 
Regtl. Board, to be held for the purpose of verify- 

(») See title General Ct.-Ml. G. O. C. C. 26th Oct. 1835, and 
Cn'/Mfs—under SHnceflancous matter—Index. 

{*) Modified “ verbally” to answer for the E; I. » Company’s 
Service.” 

(^) See Regna. as to Annl. Invaliding. 

(®) The G, O. H. G. 20tfi June, 1836, takes a comprehensive 
view of the subject of Discharges. It states that “ Lord Hill finds 
it expedient to revise and extend the benefits of the Regns. under 
which the Soldier of good Character is indulged with permission to 
purchase bis Discharge, upon the recommendation of his Comsr. 
Officer. ** 

“ His Lordship is convinced that the popularity of the Mily, 
Service generally, and the success of the recruiting Service, cannot 
fail to be greatly increased by granting that indulgence to as liberal 
an extent as may be consistent with the due Efficiency of the Army. 

“ Lord H. earnestly recommends to Comg. Officers of Regts. not 
to refuse their support to any application for discharge for the regu¬ 
lated Compensation, in which the Applicant’s conduct shall be unex¬ 
ceptionable. 

“ The want of a moderate number of men to complete a Regt. ought 
not, in itself, todieappoint a deserving Soldier of his Discharge; there 
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ing and recording all these necessary particulars in the 
Discharge, on which Document the Decision of 
Govt, on the N. C. O. or Soldier’s Claim will be made. 
The Board shall be composed of Three Officers ;—the 
Major, or 2d in Command, shall be the President;— 
Two Captains, or Lieuls. of not less than eight years 
as Commissioned Officers^ shall be Members;—and 
all Military Persons who may be summoned by the 

being D#ilifficalty in obtaiDiog Recruits even at the present low rate 
of Bounty. (An txct^lion in the Case of Regts. embaiking for aettce 
Service.) 

* “ Although the Regn. in question was framed to reward the good 
and efficient Soldier only; yet experience has proved that the Army 
derives ereat advantage from the occasionnl discharge of, for the regu¬ 
lated Compensation, of men of indifferent CharHcler^ and whose habits 
may have rendered them permanently inefficient, as well as of men 
who have been too lung in a state of Uesertiun to be again fit for the 
Ranks. 

All Cases of the above nature to be specially submitted by Comg. 
Officers fur Lord H.’s decision ; and his Lordship expects that he 
shall frequently have it in his Power to disencumber Regts. of men of 
this description without prejudice to Discipline, &c. 

“ By Coind., &c. (Signed) J. Macdonai-d, A. G,*' 

Remarks—lu H. M.’s Army the Soldier can purchase his Discharge 
fur 20£—In the Company’s Army S0£ is the Sum. In the latter Sum 
H large portion is in the form of the expense of the Voyage, &c. and 
in the former Case the 20£ must be exclusive of the Cost on the Voy¬ 
age of a Recruit in H. M.’s Service who comes to India—but then 
the King’s Soldier if he returns to England, must pay the passage 
home-work it out,—or become a Servant, &cc. 

In looking at the above Order it will be seen, that more facility 
in obtaining Discharges is considered to be a popular measure. I 
will place it in 2 points of view ;—I— As to the Soldier of good Cha¬ 
racter, It would be very desirable if men who had served say 10 
years, in the Company’s Service, in India—could be allowed to take 
their Discharge, upon the payment of 2U£ : it would be a great Boon. 
The Sappers and miners must pay 1UU£. (Ct. Drs. Lr. to Ft, St. 
George Govt. 9th March 1836.) If he goes home he is to provide his 
means of returning. If he had employment in India—the bare 20£ 
should be. the Sum to be paid. The good and prudent Soldier could 
save 200 Rs, whtle 800 Rs. he .would not be able to raise. He luiglit 
save even borrow the one but not (he other Sum. This plan would be 
a great encouragement to goodbe/mfiour, and induce as Lord H. states— 
the “ success o/ the Recruiting Service" as well as the Popularity 
of the Mily. Service ! /” 

There might be, at first, one man in every 100 of good men yearly. 
Suppose 20 men yearly, were to be discharged—-the difference be¬ 
tween 80 and 20£ = 60 20 =: 1200£ ! ! ! If these men staid in 

India they could employ thenistlvea in some line of business. If 
they chose to return to England, &c. they must pay for, or work, their 
Passage. Let it be a Proviso that a man is not only to be recom¬ 
mended by his Comg. Officer, but duTy passed by the Board. Let it 

M 



90 THE ANNUAL AND E. I. COMPANY’S 


President thereof are directed to attend to give Infor¬ 
mation to the Board on the snbjcct of their Inqairy ; 
•—such Board is not competent tQ award any Pun¬ 
ishment or Forfeiture of Service; their Duty being 
restricted to the faithful and impartial Record of 
the Soldier’s Services and Conduct at the close of his 
Military Career j—and they will be governed, in this 
Duty by a Reference to the Rules, Orders, and Regns. 
(’) for the pensioning of Soldiers; which Regns. shall be 
produced before the Board, whenever it is assembled ; 


be borne in mind, that the Period does not entitle to Pension—tbai 
the Soldier BO diBcharged will not be a burden to the Invalid Estab* 
lishment. My Note Book informs me (as per O. O.) that in the 
years 1824 to 1833 (10 years) 1313 or 131 men, yearly average, from 
the Arty, and Eur. Begt. {Bengal) were sent to Europe-^awl IG59 
or 165 yearly were withdrwan from the above Corps! !! 29G out of 
4447 or 1 in 15 !! ! so it will be found that the Loss of 1200£ is 
greatly reducible. 

The new Charter (3 and 4 Wm. 4. c. S5 s. 81 to 87) has opened a 
wide Field for the Cases of such persons. There is no doubt that 
in the Mountainous Tracts, Simla, Sfc. employment could be found 
—such as farming—and Brewing Beer, Ac. for the Soldiers on an 
extensive Scale, to do away with the use of Spirits. There are, 
the Islands of Singapoor, Ac. and many other Places with means of 
employment; but 1 cannot in this place enter into detail Such 
Discharges would prove Prisses of uo small value—and, if we wish 
to improve the Soldier’s Condition there is one method. 

Id Cases of great gallantry a Service of 7 years should entitle to a 
free Discharge. 

2. ^As to Men of bad CAaroc/er—The new Begns. direct Comg. 
Officers of Regts, to make a special Report, on these Cases, to be 
decided upon—by Lord Hill. 

1 think it is plain that the Discharge of a knot of the very worst 
men, even without any coiupensatioo for their Discharge, would be a 
good Mily. measure ; and a State benefit! 

These Characters concentrate in their persons, all the Crimes of 
serious magnitude. 

Suppose in the 10 King’s Regts. in Bengal, 20 Men of very bad 
Ctfaracters were discharged Yearly—the result would be, that there 
wo'ild be the savingof the expense of Transporting many men—17 men 
from the King’s and Company’s Troops were trabsported of those 
tried in 1834 !—and of imprisoning 20 or 30 other men—to be deduct¬ 
ed from the Expense of replacing the Discharged men, and those who 
from Crime to Crime, follow the same course of Imprisonments 
and then transported ! f! 

3. —Tt becomes a question, whether 1000£ say, yearly laid out in 
ridding the Service of bad Characters, would not be a real and total 
Saving of even the above Sum—by less crime. Let the Abolitionists 
test this—they must not look at the Expense. These men should not 
remain in the Country—let them go to the Place from whence they 
came,** 

(’) To be framed. 
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—when the Board is assembled by order of the Comg. 
Officer or other Superior Authority, the Members, and 
afterwards the Pjresident, shall make the following 
Declaration in the Presence of the Soldier whose Case 
is under Inquiry.” 

Declaration.'— “ I,#.. B., do declare, upon my 
Honor, that I will duly and impartially inquire into the 
Matter or Matters to be brought before this Board, 
according to the Rules, Orders, and Regns. of the 
Service; and if any Doubt shall arise, according to 
my conscience ; the best of my understanding, and 
Ube Custom of the Service in the like Cases.” 


Pensions to Wounded Oppicers. 

(‘) “ For the purpose of securing a Provision for 
Life to Officers of the Army of the E. I. Company who 
have sustained serious and permanent Injury by 
Wounds received in Action with an Enemy, according 
to the Rules and Regns. for granting Pensions to 
Wounded Officers,—it is hereby directed, that when the 
state of the Officer’s Wound shall be such as require 
him to be inspected by aMily. Medical Board convene 
ed by Order of the Comr. in Chief through the Secy, 
to Govt. Mily. Dept.—such Board shall be composed 
of Five, and in no Case of less than Three Medical 
Officers of the Rank of a RegtI. Surgeon, and not 
under that of an Asst. Surgeon of 8 years standing, 
—the President whereof shall be a Suptg. or Offi¬ 
ciating Suptg. Surgeon, or Senior Surgeon at the 
Station: Q—the Proceedings of the Board in the 
Inspection of Wounded Officers, shall be conducted ^as 
follows the Senior Medical Officer, as President, 
shall require each Member to make, and afterwards 
shall himself make, the following Declaration in Pre¬ 
sence of the Officer whose Case is under Inquiry 

Declaration. —“ 1 , A. B., do declare, upon my 
Honor, that I will duly and impartially inquire 
into and give my Opinion on the Case of the Officer 


(') Modified verbally, to apply to 4ie Company’s Service, 
(*) See G. O. C. C. 22d. Nov. 1834. 


Art. 88. 


For Life. 


Medl. Board. 
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Art. 94. 
Proposed. 


now before this Board-^according to tbe true Spirit 
and Meaning of the Orders, and Regns., and tbe 
Instructions issued on this Head. And further, that 
I will not, at any time, disclose my own (’) Vote or 
Opinion, nor that of the President^ nor of any Member 
of the Board, unless requiffcd to do so by oompetent 
Authority. 

Rkport. —** These Boards shall report their Pro¬ 
ceedings to the Medical Board, by whom a Report 
shall be made to the Comr. in Chief and by tbe Comr. 
in Chief to the Secy, to Govt. Mily. Dept, for the 
Decision of Govt.” (^) 


Members of Courts-Martial to behave with 
Decency—Votes how taken. 

1.—Section XIV. Art. V. (Company’s) only pro¬ 
vides for tbe two first and three last lines of Art. 94. 

(*) This is more (‘xplanatory thao the “ Oath" of Members of GI. 
Cts. Ml.—See p. 96, Schedule M. A. (Ann. ?) The word “ my own" 
I have elsewhere recommended to be used—See Index, 

(*) Art. 88—stale for„.“ our Decision" —i. e. H. M.’s—The Court 
of Directors to have a final Decision, of course; but, tho’ I am aware 
that it lias been the practice in H. M.’s Service to examine Officers 
Yearly, or Periodically as the Case may require (Officers being at 
Home or Abroad)—still, there must be a distinction between Cases 
of Officers who have retired from the Service on such Pensions fur 
Wounds ; and those who remain in the Service ; and always except¬ 
ing Cases of the losse/ limbs, which are positive Losses—But in the 
Case of Wounds it must be recollected, that a Wound which in H. 
M.’s Army may incapacitate an Officer from Service in Warm 
Climate (India,) &c. a King's Officer may exchange into a Regt. on 
Home Service; such will operate difierently with regard to a Compavy’s 
Officer. If a Company’s Officer were to be passed by a Board in 
India in sneh a Case, the efiect of such Wound might, at Home, 
appear to be of a different Complexion. A Medical friend of mine 
told roe of an Anecdote regarding a King’s Officer sent Home sick 
from Madras. The Chief Medical Authority tkere s^ceived a letter 
from the Chief Medical Staff at Home, desiring to. know why he 

bad sent Home-; the Reply given was—“ If I had 

not sent him Home, he would have gone to his long Home! and 
would not have lived to see you—the Voyage did him benefit. I saw 
his real and dangerous state of Health. Had he remained in India 
be must have died !’’ 

Tho’ it be treading on dangerous ground, 1 cannot but remark, 
that it is not sufficient to become well—but to remain so'long enough 
to secure tbe Recovery of Health. And all Medical men of Expe¬ 
rience know, that a sojourn at Simla, or other Mountainous Tracts 
for the hot and rainy Seasons'only will not do—a year, and some¬ 
times two years are necessary to re-establish Health ! ! ! 
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This latter Article provides that—“ All the Members 
of a Coart-Marlial are to behave with Decency 
to take their Seats according to Rank on the right 
and left of the*President (') and not to quit them 
without Permission of the President;—who will 
dear the Court on any Discussion ; —and in Case of 

intemperate words used by any Member of the Court, 
direct the same to be taken down in writing iheJ. A. 
(3), and reported hg the President to the Officer 
ordeting the Court-Martial to assemble no reproach¬ 
ful words are to be used to witnesses or prisoners 
and the President is hereby held responsible that every 
Person attending such Court be treated with proper 
respect;—-and in taking the Votes of the Court, the 
President, or Judge Advocate at General Cts.-Martial 
(^) shall begin (by) with that of the youngest Member,” 
and when all the Members shall have voted ; the Pre- 
sident shall give his Vote, 

(') It is usual for the Presideot to sit iu the Centre of the Table 
on one side, and the J. A. opposite to him on the other. The Presi* 
dent sitting at the End of the Table is inconvenient, as the Members 
at the other End cannot hear what is said. The J. A. does, some¬ 
times, sit on the President’s left; but the former is the best position. 
The words in Italics,’* proposed. 

(^) There is an object to prevent any Discussion being heard, not 
with the view to secrecy as to the purport of such Discussion—but 
that the opinion of any Member may not be known. On Lt. Geul. 
Whitelock’s Trial, as to the admission of a question proposed to 
be put, a discussion took place in open Court and (as reported by 
Mr. Gurney) Lt. Genl. (the late) Sir J. Moore said he thought it 
should not be put. The Court was cleared—when re-opened the 
Genl. was told by the J. A. G. that ** the Court were unanimously 
of opinion that the question should be put.” The Genl. remarked 
on the fact in his Defence, that when he left (he Court one Member 
thought otherwise—see printed Trial, p. 685. It is clear that Genl. 
W. knew that one Member was in his favor, and by such a disclo¬ 
sure, also, knew that the Votes of the other Members were againstbim. 

(^) This should be done by the J. A. as the Recording Officer of 
(be Court. * 

(*) This should be done by the President; as he is the proper 
person. 

(^) It is only about 5 or G years since this change took place ; or¬ 
dering the President, instead of the J. A., to take the Votes of the 
Court. The Article applies to all Courts-Martial, and as there is 
only a J. A- at Oenl. Cts.-Ml. the direction seems to have been made 
inadvertently. The old Articles never stated who was to take the 
Votes. In the case of the trial of a King’s Officer or Soldier the 
PrestJenr takes the Votes ; on the trial of a. Company’s Officer or 
Soldier, the J. A. takes them l-pl therefore proposed to insert the 
words above recited. 


Votes. 
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2.—The words in Italics clearly point out the 
persons who are to perform the Duties assigned—and 
the Article so modified, shall be used in the Company’s 
Code. 


Crying down Credit, 


Art. HI. 


Unlimited 
Credit—bad. 


Deductions 
from Pay. 


1 . —There is nothing which so much needs Legisla¬ 
tion as the subject of Debts which Soldiers ^may 
contract—as there is nothing which operates so in¬ 
juriously on the Morale of the Army as a System of 
unlimited Credit to Men, many of whom enlist to run 
away from Creditors, and thus have a predisposition 
for Extravagance—who have so little control over 
themselves—who are so likely to be the Dupes of the 
nsurious Trader and Shopkeeper; that some check by 
Legislative Enactment is urgently called for. 

2. —The Laws of England did levy a Tax, through 
the medium of “ Sumptuary Laws /” on the rich. 
The System of unlimited Credit levies a ranch severer 
Tax on the poor Soldier! From the Soldier’s Pay 
there are deductions for his Messing, AVashing, &c. 
and the “ Balance,’^ as it is termed, left is small (®), 
and it is obvious that if he contracts Debts hejond a 
Sura which can by such a “ Balance” be li(|uidated, 
he must be involved ! Now, while the lllth Article 


(*) A man of 14 years* Service and upwards receives as follows : 


Dr. 





R. 

A. 

P. 

Montjily Mesa Money,.. 

2 

1 

0 

Cooking,.. 

0 

12 

0 

Deductions Wasliing,. 

0 

8 

0 

from Pay. Shaving,. 

0 

4 

0 

Pipe Clay. 

0 

0 

5 

Deductions, . 

3 

9 

5 


I Cr. 

30 Days Fr,. 

Do. Liquor Allowance, 

Total,. 

Deductions, .... 

Balance, . 


Do. To Hospital 30 Days Pay, 
Deduct, Do. Stoppages Do., . 


(Outqj 
HuapUal.) 

R. 

A. 

P. 

10 

8 

0 

1 

9 

0 

12 

1 

0 

3 

9 

5 

8 

7 

7 

10 

8 

0 

3 

12 

0 

C 


0 


Balance, 
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declares that if the Landlords or other Inhabitants 
suffer the Soldiers to contract Debts, suck Debts will 
not be discharged,” which such Debts are farther 
declared to he ‘^such Debts as shall have been con¬ 
tracted by the Soldiers, under his (Going. Officer’s) 
Command beyond the Amonnt of their daily subsistence" 
-—Clause 3 of the M. A. declares that no Soldier shall 
be arrested for any Debt under 30£ C^), so that though 



(Out of Hospital.) 

Under 7 years Service 30 Days Pay,.. 

8 

8 

0 


1 

9 

■1 


10 

1 

0 

Deductions as above,... 

3 

9 

5 

Balance,.. 

6 

7 

7 

Do. in Hospital 30 Days Pay,. 

8 

8 

0 

Deduct do. Stoppages do.... 

3 

12 

■1 

Balance. 

4 

12 

0 


Further Deductioni>.—-\.~—X Man in Solitari/ Confinement forfeits 
the whole of his Pay, Spirit-Allowance, Clothing, or Compensation, 
and Service. 

2. —A Man in the Guard Room previous to Trial (if convicted) and 
before placed in the Cells, or to receiving Corporal Punishment, for¬ 
feits the whole of his Pay, and Spirit-Allowance, on those Days ; 
except 4 Anas allowed for Subsistence, including his Rations, also 
Clothing or Compensation in lieu. 

3. —A Man in Congee House for 48 hours or upwards, only forfeits 
his Ration and Spirit-Allowance, and Govt, grants I A. 8 P. per 
Diem in lieu of his Rations, for the purpose of supplying Bread 
and Water, and he is then a gainer of 8 Pie a day , being the differ¬ 
ence between his Grog-Money, Messing, and Cooking,&c. 

4_A Man in Guard House 24 hours, forfeits his Spirit-Money 

for one day—48 hours 2 days—and so on for every 24 hours he Jis in 
the Guard Room. His Grog-Money is 10 Fie a day. 

The Pay of«a Soldier is as follows :— 


* — 


s. 

d. 1 

R. 

A. ■ 

■p. 

/ S 

Of 14 Years, and upwards 

• • 

• a 


10 

8 

• • 

7 do. 

• • 

« • 

“1 

9 

8 

a a 


7 do and under.. 

• • 

• a 

8 

8 

• a 

)feo 


• 

The Liquor Allowance not included. See above only the King's 
Net-Pay. At Hay Batta Stations he receives Liquor Money for one, 
and at the Full Batta Stations, for two Drams. 

(’) Recently 20iS, • 
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Courla of 
Requests. 


Minors. 


he cannot be arrested till the Debt amounts to 30£, 
he might contract several Debts to such au Amount, 
and be lost to the Service—he can, in the end be 
arrested: so that Article 111 is a meie nullity! 

3.—The peculiar situation of the European Soldier 
in India has not been provided for,-—for the Mily. 
Courts of Requests, under 4 Geo. 4, c. 81, s. 67 
(Company's can take Cognizance of Debts to the 
amount of 400 Sa. Rs, (®) so that the efTect of Clause 
3, if it were meant to check extravagance in the Sol¬ 
dier, is useless. To say “ you shall not Arrest the 
Soldier for any Debt under 30£,” is no Security, 
against the incurring small Debts; though not being 
liable to Arrest for any Debt under 30£ will still 
induce extravagance. The non-liability to Arrest 
under Clause 3~for less than 30£, becomes in India, 
nugatory, for the Mily. Court of Requests, by taking 
Cognizance of Debts from 1 to 400 Rs. gives the 
Creditor the right of Action in the Mily. Courts of 
Requests, which he is by the Legislature debarred 
from in the Civil Courts except as to 30£ in England, 
and above 40£ in India! and this, while the lllth 
Article of War directs Comg. Officers to “ cry down 
Credit "—for what purpose? of course to prevent the 
incurring Debts! Now, is it not most cl^ar, that the 
above Article is inoperative. The Debts there allud¬ 
ed to are not “ beyond the amount of their daily Sub¬ 
sistence.” It will be seen by Note G above, that the 
“ Balance" of Pay of a Soldier of 14 years’ Service 
and upwards, is about 16s., and of Soldiers of 7 and 
under 7 years’ Service, about 12 or 13s. a month! 
This too it no Deductions are made from such Balance! 
How, then, can those legislating for the Army, first 
allow the Soldier to be free from Arrest for Debts 
under 30£, and then sanction a Mily. Court of Re¬ 
quests (®) to take Cognizance of Debts of from 1 to 
400 Rs. 

4.—The Law protects ** Minors” from being involv¬ 
ed in Debt, by rendering Debts contracted, while 


(®) Nearly 40£. 

(“) 4 Geo. 4, c, 81, s. 57. Tbe Soldier is Dot at Home, ameoable 
to a Court of Reqaeals. 
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under ag^e, not recoverable! The Law supposes want 
of knowledge of the world—of a capacity to exercise a 
proper judgmenty-is not the young, inexperienced. 
Soldier—indeed, all Soldiers, entitled to consideration. 
Many are imposed on—1 fear Articles are sold to 
Soldiers at 20 and 25 per cent, advance on Credit; so 
that the Soldier buys at a great disadvantage. (‘°) 
This is known to be the Case. 

5. —Supposing the Case of a good Soldier little is to 
be feared, but there are always Men of bad Character, 
and of extravagant Habits; and, in India, many more 
*than in England, &c.—I will instance a Case. There 
is one King’s Regt. in India without any Men of above 
7 years’ Service. Suppose a Soldier, as in Note 6, 
to be in Hospital the whole month—his Monthly Ba¬ 
lance will be Hs. 4>12-0, or 9s. 6d. If he has lost bis 
RegtI. Necessaries, he is supplied with a new hit by his 
Captain. We seethe “ Balance'* is about9s. 6d.—he 
may be under Stoppages to his Captain for 3 or 4 
months ! Now, if be has incurred a Debt of 40 or dOs. 
—when can he pay such a Debt! 

6 . —The Captain, be it recollected, cannot re-im- 
burse himself if the Soldier dies, for the Articles of 
Necessaries furnished—and if the Captain gets the 
Command from another Captain, the last Captain can 
only get a certain portion of any Debts due (“)—^We 
thus see, that the Parties for whom protection is 
required are three —Isi. The Govt, cannot be well 
served by a Soldier whose debts demoralize his charac¬ 
ter—render him liable to be taken out of the Service” 
—or unfit for his duties, by means of intemperance and 
extravagance. 2nd. The Captain has a right to expect 
Security as to the payment of Debts due to him for the 
occasional foften frequent) Supply of Regimental 
Necessaries—It is well known that no Captain, though 
the Soldier be in debt to him, will allow a Vagabond 


('”) Money, even, is at times, advanced at the rate of 8, to pay 
ip Rs. in 2 Months. The Soldier gives his 1. O. U. for 10 Rs. and 
if he goes to the Court of Requests the Creditor gels his 10 Rs. 
Inquiries shonld always be made as to those and similar trans* 
actions!!! 

(“) The Captain who receives ^argo of the Company, is not 
answerable for Debts above lOs, 


N 


If Sick. 


Loss of Capt. 
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Art. HI. 
Proposed, 


to be without RegtI. Necessaries—so that, in fact he 
always famishes afresh supply—If the Man die, or 
is Transported the Captain loses. Zrd. The Soldier, 
himself, ought not to be suflered to incur debts which 
he cannot pay under a long period (‘®)—now, the only 
Party protected is the Creditor —and why protect one 
Party and leave the other three parties unprotected! 
Would it not do a service to the honest Tradesman— 
to declare that if Credit be given to any Soldier, such 
Debts shall not be recovered in any Court, or Court of 
Requests, Civil or Military I After due Proclamation 
made, consequent on such an Enactment, (‘®) there 
could be nothing unfair to the Shopkeepers. 

7.—^There is hardly a Subject which demands more 
seriously the consideration of the Legislature—no half 
measures will do, the evil must be eradicated. I pro¬ 
pose that the Article in question should be remodelled 
(’♦) thus: 

The Comg. Officer of every Corps, Detach¬ 
ment or Partyy shall, upon its first coming to any 
Place where they are to remain in Quarters, or shall 
stay during the Day —cause public Proclamation to be 
made, (‘^) that if the Landlords, ('®) Shopkeepers, or 
other Inhabitants suffer the Soldiers to contract Debts, 
such Debts will not be discharged the said Comg. 
Officer refusing or neglecting so to do shall be 
suspended for three months, —[during which Time 
his whole Pay shall be applied to the Discharging 
of such Debts as shall have been contracted by 
the Soldiers under his Command beyond the 
amount of their daily Subsistence. If there be 
any Overplus remaining it may be returned to him.] 


(■^) If a Soldier whose “ Balance" is 13s. a Month, gets io Debt 
it will require 7 or 8 Months to pay the Debt; aod in niauy Cases, 
may take 12 or more Months. 

(‘^) Let it be stuck up at each Barrack-gate, and oblige each 
Shopkeeper to stick it up in his Shop—and, on proof of aoy iofrac- 
tioD of the Law, let the Shopkeeper be liable to a Fioe of 10 Times 
the Debt! See Article (Anui.^ 65, 

Q*) The words in “ Italica" are proposed. Those between 
[“ Brackets”] to be omitted. 

(’*) Writing to Magistrates, aud giving Notice in Towns and YU* 
lages Dear the Cautonmeot. See Note 13. 

(”) Applies to £DglaDd,&c. 
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If after public Proclamation made as above di¬ 
rected, Landlords, Shopkeepers, or the lubabitants 
shall notwithstanding suffer the Soldiers to contract 
Debts, it will be at their own Peril, the Officers not 
being obliged to discharge such Debts”—“ Provided 
also, that no N. C, 0. or Soldier shall he liable to 
Arrest for any Debt contracted suhseqent to his 
Jnlistment (‘7) nor to any Action of Debt in any 
Cour^ of Requests, Civil or Military ;--^Provided, that 
any Debts to the Amount of 40 Shillings (**) shall he 
^decided by a Reytl. Court of Requests” (‘®) See 
para. 12. 

8. —There should be added to Clause 3, M. A. these Proposed, 
Words—“ Provided that when any of Our Troops 

shall be serving in the East Indies no such Person shall 
be arrested for any Debt unless the same shall exceed 
the sum of 40£” if there is to be Arrest! (®®)—For 
though the 57th Section 4 Geo. 4, c. 8L is in force, 
still an act made subsequently, should not be framed 
so as to be in any respect repugnant to an older Act (^') 
not repeal. 

9. —A Question has arisen (in Bengal) as to whether 
the lllth Article of War did not take away the 
Liability of H. M.’s Soldiers to the Mily. Courts of 
Requests under Section 57 of 4 Geo, 4, c. 81.—On a 
reference to the present Comr. in Chief it was decided 
in the Negative. (**) 

And not for Debts of 30£. 1 would rather say not under 
100£, to make Arrest more difficult. 

(*B) Debts to the Value of 40s. were the usual amount. But, now, 
in London, 5£ (30 and 40 Oeo. 3, c. 104.) 

This is as much Protection as 1 would give the Creditor. This 
Article (Itl) should be a Clause of the M. A. and Clause 3, and 
4 6eo.4, c. Sli^ s. 67, should be repealed, in as far as N. C. O. or 
Soldiers are concerned. Section 56 alludes to honest creditors'* 
and ** just Debts.’* Ifear many could not claim under those terms. 

(^) About 400 Sa. Rs. under 4 Geo. 4, c. 18, s. 57. 

(*') Of 1823. 

( 22 j 4( Comg. Officers of Companies cannot be called on to 
enforce Awards of such Courts beyond the Amount of such fia- 
lances*’ (^See Note 6,) as may be due to Soldiers after payment of 
Regtl. Necessaries, &c. It was stated, also, that there could be no 
prospect of payment by “ Execution generally” of the Soldier’s Pro¬ 
perty, and that the Evil muld work its own cure ; i. e. people would 
no longer trust Soldiers from whoSi they could not secure payment. 

Lr. No. 2191, A. G. 28lh Novr. 1835. 
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Section 57, 
4Ceo. 4, c> 81 
the AdIhko* 
pist of Art# 
111 . 


10.—.The lllth Article directs the ** crying down of 
, credit” (**), still its Antagonist Section 57 (4 Geo. 4, 
c, 81) admits of the Cognizance of IJebts not exceed- 
ing 400 Sa. Rs. I know that all the old RegtI. Officers 
in H. M.’s Regts, in India, look upon these Mily. 
Courts of Requests, as regards the Soldiery—as highly 
injurious to the morale of the Army—It is said that 
Creditors cannot recover from the King’s Soldier 
except from the *' Balance'* of his Pay (*^); bu^t why 
should such Courts be employed in deciding upon 
Debts to pay which there is no available means in many^ 
Cases; and* Debts which would never have been in¬ 
curred, had the ** Crying down Credit** Article (111) 
been really considered, as it should be, a Command 
not to trust Soldiers !—There must be at every Court 
a Statement given in to show what Balance** is due 


The J. A. G. in a ** Memo** to the Mily. Secy, to the Comr. in 
Chief stated that—“ la Eoglaud, notwithstandiog the lllth Article 
of War, Soldiers are by Clause 3, M. A. liable to Actions of Debt, 
and if of 30£ to be taken from the Service—therefore amenable to 
Section 57—(4 Geo. 4, c. 81.) That Debts dne to the Captain of a 
Company, &c. have prior Claim to that of a Creditor. That if an 
Officer be in Debt the Insolvent Court always leaves snfficient for 
subsistence and necessaries; without which he is inefficient, (so 
must be as to the Soldiers.) 

It is not generally known, that Debts to Captain have a prior 
Claim, They must of course, or there would be no efficient Sol¬ 
diery. The above “ Letter’* and ‘‘ Memo.” prove the necessity for 
Legislative Enactment. 

The 143rd Article of War declares—'* When, &c. our Forces 
shall be employed in the East Indies^ they shall obey the Rules and 
Articles of War, (not mentioning Section 57■—part of tAe M. A.) 
for the Govt, of Officers and Soldiers in the Service of the E. 1. 
Gompany, in all respects, £ec. not at variance with the Rules, See. 
made for all our Forces 7 H. M.’s Troops in India, are amenable 
to Section 67 (4 Geo. 4, c. 81) which countervails Clause 3— 
(Annl. HI. A.) and prevents the Soldier’s Arrest for30£—and nul¬ 
lifies the good design of Article 111. These (Clause 3 and Sec¬ 
tion 57) are Antagonist Principles against Article 111! I !” 

(”) The Order G. O. C. C. 6lh July 1630, prohibited credit 
being allowed beyond Debts payable out of the Issue of Pay'for the 
Month in which incurred (as under G. O. G. G. in C. 15th Jany. 
1811)—i. e. in December, to pay for Debts contracted in October. 
The latter Order only allowed for daily Rations per man. 6, 0. C. C. 
19th Deer. 1834, allowed unlimited Credit; and though not directed 
to H. M.’s Troops, still both the Orders {5th July, 1830, and 19<A 
Deer. 1834) applied to the cognizance of Debts before the Mily. 
Court of Requests! Hence the Evil; as H. M.’s and the Company’s 
.European, as well as Native, Troops were equally concerned. 

(“) See Note 0. 



ARTS. OF WAR—IMPROVEMENTS, &C. 101 


to the Soldier, in the “ current andfuture months 
for, in ig^norance of snch knowledge, the Court most 
decree in a way in which it cannot be es^ecoted—The 
Effect of the twol*rinciples is this—under Article 111, 
the Shopkeeper is informed that if he trusts the Soldier, 
or sell to a small amount, he will not be paid-—but, if 
he trust him to the extent of —if he will only let it 

run on to that sum—he may arrest the Soldier, and 
take him from the Service—but,-if in India, he may 
laugif at Article 111, and go to the Miiy. Court of 
Requests !! ! 

• 1 i.—The arrest for Debt in the Case of a Soldier was 

for 20, nowfor30£—I apprehend this raising the Amt. 
was designed to prevent the iStoto losing the service of the 
Soldier for a Debt of 20£ ; neither the Soldier of Credi¬ 
tor need have been considered in this arrangement. 

If I am correct in my opinion, then, to meet the Case 
effectually, 1 would raise the sum to lOOjS, so that then, 
no Man would trust a Soldier. If a man, a Citizen 
(and so is a Soldier, as to matters unconnected with 
Mily. Duties!) shall win or Jose, at any one time, 
** I0£, or within 24 hours 20J£ be may be indicted and 
“ fined 5 times the value” (®®)—the object of this Law 
is to check Gambling—but, may I ask, is not Extrava¬ 
gance a species of Gambling—is it not admitting of 
the creation of a fictitious wealth at the Expense of 
both Debtor and Creditor ! 

12—In the Mily, Courts of Requests, borrowed from 
the Civil Courts—the ** Statute of Limitation^* (•^) is 
allowed to govern the cognizance of Debts—whereas, 
I think, in the Case of Soldiers it should not go beyond 
6 months; this arrangement, it will be seen, is jus^t to 

(») The woids bf Section 55—4. Geo, 4, c. 81. “ And to prevent, 
as far as may be, any or frauduknt Arrest, &c. upon Sol¬ 

diers whereby the said U. Company may be deprived of their Ser¬ 
vices,” and Section 56—and instead of an Arrest, which may 
at once hurt the Service, &c. prove the Intention—and the Company’s 
Act of 1828, was borrowed from that of the King.” 

(^) 18 Oeo. 2, c. 34, s. 8. See. Russell on Crimes, &c. Vol. 1, 40r. 
*' And if any person so ofleoding shall discover any other person so 
** offending, so that such person be thereupon convicted, the person 
** BO discovering shall be discharged and indemnified from all penal- 
“ ties, if such person so discovering has not been before convicted 
«thereof,and shall be admitted as a^Evidence to prove the same,” S.O. 

I would apply this Rule to Soldiers’ Debts ! 

(”) 6 Years. 


Remedy. 


Proposed 
No Debts 
beyond 6 
muntbs. 
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Diffce. be* 
tweenCitizpDs 
aod Soldierst 


Loans of 
Money im* 
proper. 


the Debtor aod to the Creditor—The Debtor could not, 
then, have his Debt increased by any mode which is 
advantageous to the Creditor, by deferring payment to 
a distant day ! And the Creditor, knowing that he must 
be paid in 6 months or never, would never suffer a 
Debt to become large—It would reduce the transac¬ 
tion to a period within the reasonable recollection of 
all parties. (‘®) 

13. —It will be admitted that men engaged in Trade 
can earn as much in om weeih as the Soldier does in 
one monih —^therefore, the man who has the least money 
to spend, should be enabled to make the most of his 
Pittance ; and if he has not Prudence to avoid getting 
into Debt; the State should exercise its Authority, legis¬ 
latively, and interpose a Remedy !—And it is a Maxim 
of good Government that whatever tends to demoralize 
the Subjects of a State, is injurious to the State itself, (®®) 

14. —The Lending of Money to Soldiers is, in effect, 
** giving Credit” (3°), and, is liable to the double 
objection of being a Debt and having the further 
means of procuring superfluous Articles ; or bor¬ 
row money to buy Liquor with at the Canteen! 
Perhaps a loan of 2 Rs. to pay 3 Rs. on Pay-Day ! 
The Citizen of London be it also observed, if a 
Creditor trusts him beyond 5£, cannot go to the Petty 
Court, (“) but must sue the Debtor in another Court 
-—whereas, in India, the Soldier may be sued in the 
Mily. Court of Requests for 40£. Prohibit lending 
Money! 

15. —I think any Plan which shall prevent Soldiers 
getting into Debt, will, to a certain extent, check 


(”) Mach inconvenience is experienced in Cases of Debts between 
Notice Plifs. and Defls. long and intricate AccoudA, » 

(®) The Abolition of Slavery. The Laws against Usury, The 
making Lotteries illegal, and many other measures have been passed 
in this spirit—nor can a man always say, “ 1 will do what 1 like 
with my own." 

(®) The G, O. C. C. 5ih July, 1830, prohibited credit. lathe 
" Sirbind Division” a G. O. prohibited the lending of Money—and 
X wntil the Order of 19th Deer, 1834, the Mily, Courts of Requests 
threw out such Debts. 

(®>) Every OfScer knows that on the march of a Regt. the great 
quantity of superfloous Haggage which the Soldiers accomuiate 
during a residence at a Station of S years. 

(®®) Formerly had only Cognizance of Debts of AOs, 
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Drunkenness—for it is anotorions Fact that Soldiers 
sell their RegtI. Necessaries to buy Liquor. 

This being an aclyiowledged Fact, it may easily be Drunkennesi 
conceived, that buying Articles on Credit opens the 
Door to the Crime of Swindling. (3+) 

J6.—In the Native Army we may trace Desertions 
often to their Debts, in particular among the Moosul- 
mans, who though good Soldiers, are extravagant. (3^) 

That Jhe Efiect of unlimited Credit has produced an 
injurious effect, I have no doubt with regard to 


Clause 65 AnnI. M. A. punishes the Buyer with a Fine of 
20 and not less than 6£, and payment of treble the Value of the 
Articles bought-^but the Penalty is not high enough: it should be 
100£, and not less than 20£. 

(^) A Man buys an Article on Credit, for 10 Rs., and can sell it 
again for 6 Bs.—which 6 Rs. he spends in buying Liquor—For though 
he must pay ready money at the Canteen,—who ever asks—Where 
do you get the money P"'—the fact comes out but seldom—but, the 
Seller sues for the Debt in the Mily. Coart of Requests—The Cre¬ 
ditor declares he sold a Piece of Cloth for 5 Rs. (worth perhaps 3 
Its.)—the Debtor does not deny the fact—the Nature of the Transac¬ 
tion is often concealed—If no Credit were given—such Transactions 
could not occur. 

It is well known that many of the Moosulmans volunteered 
to go on the Expedition to the Isle of France, and to Java; to run 
away from troublesome Creditors. 

(^) At the Station of Knrnal where the Force consists of: 

1 King’s Regt. of Infantry, 


The King's Regt. arrived there 
’in Feby. 1831. 


1 Troop H. A. (Europeans,) 

2 Companies F. A. (Do.) 

2 Regts. of N. Cavalry, 

3 Do. of N. Infantry, 

The amount of Decrees published in Station Orders, were as 
follows: , 


European Court of 
Requests, ! 

i 

_A_ 1 

Native Court of Requests. . • 

Years. 

Rs. 

Ks. 

1831 

1832 

1833 

1834 

1835 

1,914 

3,329 

10,733 

il,lCl 

12,000 

2,199 
1,643 
3,583 1 
4,559 
10,000 1 

/ The G. 0. C. C. 6th July, 1830— 
( prohibited Credit. The *6. 0. C. C, 
( 19th Deer. 1834—allowed of unli- 
kmited Credit. 

5 years. 

39,137 

21,984 ' 

) . 
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Desertioos. 


Sect. XVI. 
Art. 1. 


Rfgti. Debts, 
4 Geo. 4, c. 81. 


Cases not involving the Interests of the N. C. O. and 
Soldiers; the increase as to miniber and amount is, 
of less importance—But the Interest of the Soldier 
deserves peculiar regard.. 


The Effects and Credits op Deceased 

Officers. 

1. —The Members of the Committee of Adjustment 
are to be not under the Rank of Lieutenant having' 
served [not less than] B and not less than H years as a 
Commissioned Officer.” (*) 

2. —The Regtl. Debts are not detailed in this 
Article nor in Section XLIX. of the M. A., the words 
are “ AU sums of Money due in respect of Mily. 
Clothing; Appointments ; and Equipments ; in res¬ 
pect of any Quarters; or any Mess{*); or Regtl. 
Accounts ; and all Sums of Money due to any Agent 


The Result is apparent, that the year 1835 in the Native Court, 
an Increase took place nearly equal to 4 to I compared with the years 
1831, 32, 33, aud 34. The G. O. of 19lh Deer. 1634-could only 
operate in the year 1835 I 

In the Ruropean Court there is exhibited an Increase in the years 
1833 and 1834—and I know, that the increase was owing to the 
Cases of European Soldiers ; and caused the Reference alluded to in 
Note(«). 

As the Order of 16th Deer. 1834 gave a general License, there was 
no drawing a distinction, so that old Debts, before thrown out, 
could not be rejected ! For, the Order of the 19th Deer. 1831 
cancelling the Order of the 51h July 1830 ; contained no Clause as to 
old Debts, so the Creditor could, legally, say—** The new Order does 
not restrict.” 

If the same Result has taken place at the other Statioos, &c. I 
estimate that 4 Lakhs of Rupees are yearly decided by these Courts. 

(') 1 would propose 5 years as the Minimum to provide for Cases 
where there may be only lor 2 Cos. of Arty., Ac. G. O, G. O. in C. 
29th Oct. 1832—allow of 6 years in the case of Courts of Requests, 
aodO. O. C. C. 2flth June, 1832—allow Officers of 6 years for 
Members of Genl. Ct. Ml., &c. Whereto be had, 

(3) Bills for Liquor of any Description cannot be considered as 
coming within the Sense of Sect. XLIX. 4 Oeo. 4, c. 81, the De¬ 
ceased Officer against the Estate of whom the Claim may exist having 
been a Married Mat** G, 0. G. G. iu C. No. 373 of 1824, 9th Deer. 
1824. 

There are certain Regtl. Dinners which Married Officers pay tbeir 
Share of—such as Dinners at Inspections, or to a relieving Corps- 
such would be a Regtl. Debt. 
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or Pay Master, or Qr. Master, or any other OflScer on 
any such Account, or on Account of any Advance 
made for any sjjch Purpose—shall be deemed and 
taken to be Regtl. Debts’’—the following should be 
added (^). 

3. —“ All Sums of Money due by a deceased Officer; Proposed, 
and ail claims on his EUstate on account of Servants’ 

Wages, House Expenses of the current or past month 

or monlhs not exceeding 6 months (^) ; Bills of Bazar, 

BunSeahs for gram or grain, or other necessary Arti¬ 
cles of daily consumption for any period to the above 
* extent ; funeral expenses 0 ; and Commission, not 
exceeding 5 per Cent. {^) on the Sale of Effects.” 

4. —The Claims or Demands on private Accounts Not Regii, 
of Agents, Merchants, Shopkeepers, Tradesmen, 

Money Lenders, Cloth Merchants, or Dealers, are not 

in the Nature of Regtl. Debts, nor payablr by a Com¬ 
mittee of Adjustments and though Money due in 
respect of the hire or purchase of Quarters is, money 
borrowed for the purpose of building, or purchasing 
Quarters, it is not a R^gtl. Debt. The Secy, to Govt. If doubtful. 
Mily. Dept, is, under Section XLIX. to decide as to 
what is a Regtl. Debt. 

5. —Sectiou XV'I. Art. I, declares, that after pay- Act 6 Geo. 4, 
ment of Regtl, Debts, the Overplus, if any, shall be “q 

paid by the said Mily. Secy, to Govt, to the Legal 
Representative of the Officer so deceased. But, if he 
dies Intestate the Registrar has this Overplus paid to 
him. Neither Section XLIX. nor this Article pro¬ 
vide for this Case ; but, the Act. 6 Geo. IV. cap. 01. 

A. D. 1825 (25th June) directs the Committee, therein 

(®) I’araa 3 and 4. Circular—Secy. Govt. Mily. Dept. ‘2Cth August, 

1831. 

(*) Thpse Words should be added, to admit, without doubt, of Claims 
to such an extent. The words in Italics, new. 

(®) Should include a “ Monument;”—and Fees for Medical atten¬ 
dance, where claimable under G Geo. 4, c. 01. A. D. 1825, (25th June.) 

These are distinct from Shop Bills, Ac. 

(®) In the Case of a King’s Officer who died last year, there was 
6 percent, paid to a Serjeant as Auctioneer—the Depy. Secy, at 
War wrote to disapprove of, and ordered the recovery of, the money 
paid on such account; as it was inadmissible when a N. C. O. or 
Soldier was employed as Auctioneer. This I had from the Pay Master 
of the Regt,—there should have been a Circular, or Order, to caution 
Kegts. 
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anlborized, to take care of, or collect, or superin¬ 
tend and direct the collection of the Effects of Officers 
or Soldiers (’) dying in the Service out of the United 
Kingdom ; and to ask, demand, and receive any snch 
Effects, and to commence, prosecute, and carry on any 
Actions or Suits for the recovery thereof, without 
taking out any Letters of Administration, either with 
any Will annexed, or otherwise, and, “ No Registrar 
of any Court in the East Indiest or elsewhere, in any 
Colonies or Possessions of H, M. abroad, shall in any 
manner interpose in relation to such Effects; unless 
required or authorized to do so by any such Officers or 
Persons under the Provisions of this Act.:— any Act 
or Acts of Parliament, Laio, Statute, or Usage to the 
contra'^ notwithstanding /” 

fi 6.—The declared object of the above recited Act is, 

** the early Distribution of such Effects among the 
" Relations of Officers and Soldiers at small Expense, 

“ and many Sums are hereby saved to the Relations of 
“ Soldiers which would otherwise be, from their small 
“ Amount, wholly lost; and it is therefore expedient 
** to render the Provisions of the said recited Acts 
“ (*), relating to such matters, more effectual’^ 

7.—It is to be regretted that the Act has never been 
sent out to Bengal, as not only has the Registrar 
the use of the Estate of the Officer in the Company's 
Service if he die Instestate, for one year; but there 
must be a delay in the transmitting of the Proceeds of 
the Estate. 

The Act has been used in the King’s Army in India, 
&c. for the last 11 years—It seems to have been'Sent 
out ^to the Madras and Bombay Govts., but not to 
Bengal! / / There should also be such Roles laid down 
for the guidance of the Committees, as shall prevent 
any inconvenience or any mistakes—these are matters 
of a Military Nature,—there should be more of .Equity 
than Law ; and if any difficulty should arise the Com- 

O Both of H. M.*8 and E. I. Company’s Armies. 

(*) 58 Geo. c. 73 and 4, Geo. 4, c. 81, s. 49. 

(•) The Aft has been io force about 11 years—every King’s Regt. 
has a r.opy, and though it so much affecia India, for which it seeroa to 
li,»ve been chiefly framed-its application is partial-and the Govts, 
of AJadruB and Bombay act on it ditferently. 
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miltee should be authorized to apply, direct, to the 
Registrar for legal Advice—('°): but the Publication 
of some Rules of usual Application would save trouble 
to all Parties (*')* 

8.—The same Remarks apply to Article If. of this Same as to 
Section, as to Warrant Officers^ N. C. O. and others 
under the Rank of Commissioned Officers. 


All Crimes not Capital-Neglects and Dis- 

* ORDERS TO THE PREJUDICE OF GoOD ORDER 

AND Military Discipline. Discretionary 
Punishments. 

1. —^This Article declares that such Crimes shall Sexiioo XNl. 
be taken cognizance of by Courts-Martial, according Ariii. 

to the Nature and Degree of the Offence,” i. e. by a 
Genl. or other Court-Martial, as the Crime may 
require as respects N. C. O. and Soldiers : but as 
regards Commissioned Officers there most be a GenL 
Ct.-Martial—“ and to be punished at their Discretion” Discretion. 
—these latter words are omitted in Article 70 ('). 

2. —As to N. C. O. or Soldiers Art. 79 declares the 
Punishmentsawardable by Regtl. Cts.-Martiai,and Art. 

77as toDw/ricf Courts-Martial and as to their Nature 

and Degree—-while I.of this Section declares that Art. i. 

no Officers, N. C. O. or Soldiers, shall be adjudged to 
suffer any Punishment extending to Life or Limb, (^), 


(■°) The Office of Registrar is a most laerntive one; and I see no 
reason why any Officer’s Estate should be dwindled down, by allow¬ 
ing the Registrar the use of the Estate for a year ; which is equal to 
a reduction o^5 per Cent. 

(**) The Rules should—1. Suppose a will found—2. No will found 
—9. The Executors in India—4. The Executors in England, &c. 5. 
The Property in India—6. Part of the Property in India, aud part in 
England, &c. &c. &c. 

(*) They were in Sect. XXIV. Art. II. (1824.) 

1 recollect on asking Sir B'. Bosanquet, (then the Company’a 
Standing Counsel.) a Judge of K. B., why the words or Limb*’ 
were still used—he replied “ There is a great dislike to alter old 
Enactments”—'* bnt,” I remarked—" us they do not now cut off 
Limbs, there can be no danger in leaving out useless and unmeaning 
words.” The Jndge laughed, and |vell he might. The fact is, he was 
told to make the " Company’s Code” word for word like the King’s 
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Proposed. 


Nor Trans* 
porta tJuD. 


by Virtue of these our Rules and Articles, within the 
Company’s Possessions ; except for such Crimes as 
are herein expressly declared to so punishable 
within the same. 

3. —The words should be “ Provided that no 
Officer, N. C. O. or other Person, shall suffer any 
Punishments extending to a Sentence of Deaths or to 
Transportation (^), by virtue of these our Rules and 
Article, or the Mutiny Act^ within the Company’s 
Possession, except for such Crimes as are herein 
and therein (*) expressly declared to be so punishable 
within the same.” 

4. —As to the Sentence of Death it can, in no Milij. 
Case be passed within the Company’s Possessions, 
except w'here it is specifically laid down—either by the 
King's or Company's Code. As to Tratisporfation, 
only in one Mily. Case, that of Desertion (®)—in the 
Company’s Army—in the King’s, in all Cases of 
“ Death or other Punishment.” 

5. —As to Cashiering i^) by Articles 54 

to 60, and 68,69, Officers are liahle to be Cashiered (®), 
the Discretion of the Court will apply to any Case 
provided for by this liability ; or not provided for in 
direct terms as to the “ Nature and Degree of the 
Offence”—but they are “ Crimes not Capital, and all 
Disorders and Neglects to the Prejudice of good Order 
[and] or {f) Mily. Discipline.” 

as far as local circumstances would admit: the great question 
reserved for Debate being Section II. 4 Geo. 4, c. 81—the Trial of 
Officers and Soldiers for Murder, &c. at places above 120 miles from 
Calcutta, Madras, and Bombay. The Ring's Clause 9 M. A. retains 
the words Imprisonment, &c. or Ac. to corporal Punishment, 
mi extending to Life or Limb.” I propose the omission of the words 
“ of Limb” 

(®) Clause 4. M. A. f Annl.) uses the word “ Transportation,” and 
so in Act 141. " 

(*) Section XXXIII. allows the King to frame Articles of War 
from Time to Time. 

(^) As to the Mutiny Act. 

(®) Section VII. 4 Geo. 4, c. 81. 

if ) Arts. 10 to 37—and 43 to 48. To be Cmhiered. 

(') Dismissal (used in the King’s M. A. Clause 8, only) and Dis¬ 
charge, are uded in the Company's Army—the Sentence of Cashiering 
is the general one in the King’s—and I would make it so, even in 
Clause 8, and in the Company’s Code. 

(*) The words “ of good Order and Military Discipline,” admit of 
a Cavil. The substitute of the word “ or” for “ prevents it. 
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6. — Section XIV. Art. VJIL (*°) declares that 
Officers convicted, &c. and of any Offence, for which 

such Officer may J;>e sentenced to such Punishment as 
may be adjudged at the Discretion of the Court, the 
Court may, in all such Cases, adjudge the Officer to be 
suspended from Rank and Pay, and Allowances, &c. 
or to lose his Rank, or such Portion, &c.”; so that this 
is another Case in which the Punishment is not stated, 
but i^ left discretionary. 

7. —As to N. C. O. or Soldiers, Section XXlll. 

,M. A. 4 Geo., c. 81 admits of Imprisonment, Solitary 

or therwise, or of Corporal Punishment, in the Case of 
** Immoralities, Misbehaviour, or Neglect of Duty”— 
here we have not mentioned in Act II. 

—Section XXI. 

8. — I would for the sake of Perspicuity use these Proposed, 
words after “ punished at their Discretion”— Pro- 

** vided that no Sentence of Death, Transportation, 

** {") nor Corporal Punishment, except in the Cases 
** provided for (*’*), nor any Forfeiture as to Pay or 
** as to Pension on Discharge shall be awarded in any 
“ Case not so directed in the M. A. or Articles of War; 

“ but such Courts-Martial may sentence to any other 
“ Punishments and to the Extent allowed by the M. A, 


Some may arcfue that the Conduct must be to the Prejudice of ** good 
Order and Mily. Discipline”—i. e. distinctly as to “ Mily. Discipline.*’ 
Thus;— 

Art. 31. Cashiers an Ofliocr for “ behaving in a scandalous, infa« 
Bions manner, unbecoming the character of an Officer and a Gentleman” 
(1 propose “ or a Gentleman). Lt. J. M., 9th Foot, so charged was 
acquitted of ** scandalous, infamous,” but still Discharged—which 
sentence was remitted. (G. O. H. G. 2Gtli January, iS20. P. C. M. 
(1826) p. 626. Case 6.) He was convicted of “ for Conduct, such as 
is unbecomiifg the Character of an Officer and a Gentleman, in as¬ 
saulting and striking Lt. G., H. P. W. I. Regt., in the Mess Room, 
&.C.” Now, here, fur an oflence proved less than that charged, a Sen¬ 
tence of Discharge is awarded which was the then legal and positive 
Sentence for the case if fully proved—still the Court by not finding 
the scandalous, infamous,” made it a special Case, as well a Case 
of Discretionary Punishment. 

('*’) Art. 73 the same, as to Loss of Rank. 

(!') “ General Service.” — I have before proposed should be omitted 
as contrary to G. O. H. G. 25th January 1826. 

(*®) G. O. H. G. 21th August l533. 
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Spirit mid 
Meaning. 


rnstiim of 
War. 


“ or Articles of War and according to the Usage and 
** Custom of the Army”, (*^) 

9. —It must be clear to every one, that the Article is, 
by its General Terms, to supply a deficiency in a 
Code which, (though from time to time improved by 
specific Provisions as the necessity for their £oact< 
ment may arise,) cannot provide for all Cases. But 
it should be recollected, that in construing the words 
“ at their Discretion,” ey/ery Officer on a Court-Martial 
should look at the Spirit and Meaning of the Article 
(’4) as connected with the previous Article (**) 
“not extending to Life or Limb;” and that Death 
and Transportation (“^) are excluded. Forfeitures as 
to Pay or as to Pension on Discharge; are allowed in 
certain Cases only. Therefore, in point of fact, though 
the Article itself is not so worded as it should be; 
still there is another mode of viewing it. 

10. —The Oath of the President and Members is¬ 
land if any doubt shall arise; then according to my 
Conscience; the best of my Understanding: and the 
Custom of War in the like Cases,” Suppose the Case 
of an Ofiicer as in note 9^the not finding his conduct 
to be “ Scandalous, infamous,” but to be “ unbecom¬ 
ing the Character of an Officer and a Gentleman,” 
the Court still Sentenced the Officer to be “ Dis¬ 
charged.” I know that Samuel,” (*'^) and many other 
Lawyers bold the Doctrine that in the above Case the 
Officer should be acquitted; but they proceed on 
the Law or Libel (*“), which has nothing to do with 


Here Cts. Martial are distinctly told what PuaUhments they 
cannot award. 

(i*) II. of Section XXI. 

(>s) l.ofDo. 

('«) “ Transportation” excepted hy Art. 141—and in tiie Company's 
M. A. Sect. VII, restricted to ** Desertion.” 

(*’) P.646. 

('*) G. Long, Esq. the Barrister, who corrected my 2d Work, and 
another Lawyer, said that was the Law. But I said—ours is the 
Law of Officers and Gentlemen and not the Law of Libel. The King 
or the ('ompany have the Power to “ Dismiss” any Officer without 
Trial. This Power is seldom exercised—but, assuredly, if any Court. 
Martial refrained from passing a Sentence in such a Case as that 
stated in Note 9, the King or the Court of Directors Would use 
their Prerogative. See Note 310. p. 499, and p. 603.3—(Hough's) 
P. C. M. 1625. 
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the Case—(*®)—The clear object of the Article is to 
punish Crimes and Offences which could not all be 
provided for: there are ** Omissions” as well as Com¬ 
missions” which ’^he peculiar Duties of the Array 
require to be left to be punished by OflBcers; who 
really look at such Questions as Military Men; and 
not as Lawyers. (^®) 


Rai/k op King’s and Company’s Offtcers at 
Courts-Martial and on other Duties. 

1. —Art. 139 states that “ the Officers in the 

India Company’s Service shall take Rank with 
the Officers of our Forces according to the Dates of 
the Commissions held by them respectively from us, 
or from Authorities duly deputed by us.” 

2. —The old Anal. Article of War (1824) Art. If, 

Section XXII had the Words “ and take precedence 
of Officers of eq^ual Rank in tlie Service of the said 
U. Company not holding also a Commission from us, 
although the Commission of the said U, Company's 
Officers should be of elder date." —It will be seen that 
Article 139 has these additional Words “ or from 
Authority duly deputed by us" —which clearly explain, 
that Company’s Officers having King’s Commissions 
signed by the Comr. in Chief, (as authorized by H. M. 

George 3rd by Warrant dated 28th March, 1788) 
are to rank with King’s Officers—according to the 
Dates of their Commissions—those Officers not having 
King’s Commissions, or Commissions signed by the 
Comr. in Chief in India, have not this Benefit. 

3. —Article 139 requires these words after—.** or proposed. 
** from Authority duly deputed by us”—“ Provided that 

*' where tbe Commissions of the said King’s and 

. n lo a Criminal Iitfoi malioif, the Deft, cannot prove the Truth of 
' his Accusation. In an Action for Damages he can. To prove the 
Analogy between the two Cases ; I ask, which wilt the assertor of 
such a Doctrine choose ? He cannot both—nowin the Officer's case, 
he can prove that the Accusation is false. In the former Case of 
Libel he cannot I 

(^) Some assert that you cannot Cashier, unless the M. A. or 
Articles of War provide for the Case. There are certain Articles 
which direct such a Seuteoce—'Othets render an Officer liable thereto. 

These the Legislature choose to so declare and provide for—leaving 
the rest to the good sense, and Honor of Officers and Gentlemen. 
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Proposed. 


Coinpanjf’s Officers shall bear the same Bale, regard 
“ shall be had to their respective Coinmissiuus in their 
“ former Ranks—and if their lirst Commissions shall 

be of the same Bate : then the lying’s Officer shall 
“ have Precedence of the Company’s Officer.” 

4. —I merely mention the above in Reply to a 
Question which has been sent to me by an Officer who 
being at a Station where there are no King’s Troops 
(at Neemuch), thinks that the old Article, as quoted at 
page 366 of my second Work (182o) still refnains 
in force—1 would here recommend that a Copy of 
the Annual Articles of War be sent to every Comg.* 
Officer of a large Station—Darrackpore—Bum Bum 
—Neemuch—Mhow—Nusseerabad—Saugor—and to 
all large Stations—There was not a Copy in the 
Sirhind Bivision (at Kurnal) till 1829—a Copy being 
then sent to me as J. Advte. 

5. —The same should be done as to the Company's 
Mutiny Act and Articles of War—a Copy should be 
sent to each King’s Regiment.—The Officers of both 
Services have to sit in judgment on the Officers and 
Soldiers of another Service—why, merely because there 
are no King’s Officers or Soldiers now at Saiiyor, &c. 
should not Officers, who are to come say next year, to 
a Station where there are King’s Troops, be able to 
know the “ Rules and Articles of War which govern 
II. M.’s Troops: and why should not H. M.’s Officers 
also, at all times, be able to refer to the Code of the 
other Service.—It is too late when an Officer comes 


into Court, to hegiu to leant tvhal he ought to have 
known years ago. 

6.—The Codes of the two Services should be in the 


hands of Officers of both Armies—the expense would 
not be 50£ a year. While upon this subject I can¬ 
not refrain from remarking, that of the Evidence of the 
Miiy. Commission taken before the House of Commons 
as to the “ abolition of Corporal PunisJiment, or a 
Substitute in its stead'" —there were 2 Copies only sent 
to Bengal (Calcutta) one to the Gov. Genl. of India, 
and one to the Comr. in Chief in India—I believe there 


were 6 copies only, “ Public and Private,” sent to 
Bengal—though the question is one of Vital Import¬ 
ance to the King’s and Company’>s Armies in India: 
if not to India itself! 
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Preliminaries before Trial. 

Accusation. 

1. —The G. O. C. C. 8th Feb. 1802—direct a pre- Ct. of inquiry 
vious and full Invesfigation in all Cnscs of Charges beforeTnal. 
or Accusations being preferred. The Order recites— 

‘‘The frequent ass(3inbling of General (') Courts- 
Martial being productive of much inconvenience to the 
Public Service—the Comr. in Chief directs that 
wheji a Charge shall be preferred against either an 
JiurnpeaH or Native, the Senior OlBcer on the Spot 
shall onlcr a full investigation to be made into the 
grounds of Complaint, the result of which accompanied 
by his own Report and a List of the Witnesses, who 
have been examined, is to be forwarded to the Gene¬ 
ral Oflicer Comg. in the District.” 

2. —In the event of the General Officer Comg. in 
the District not being satisfied that there are sufficient 
grounds to bring the person accused to trial, or that the 
Inquiry has been carried to the extent which the cir¬ 
cumstances of the Case admitted, he will thereupon 
direct such further Investigation to be made as he may Furtiipr 
deem necessary; and if, on consideration of the whole 

of the Proceeding's, he shall he convinced that the 
Charge’s are frivolous or ill-founded, he will thereupon 
order the Prisoner to be enlarged, and report the 
whole particulars to Head-Quarters.” 

3. —“ In drawing up Die Charges, accuracy and Charges, 
precision are indispensable. All Charges ought to be 
drawn out in so full and clear a manner as to leave no 

room for doubt or misconception; and it is the duty 
of the Judge Advocate to renionstrale against jibe 
Court’s proceeding to trial on a Charge that is 


(*) tVhat would Lord Lake have said if alive, on hearing that 
there were 118 in 1835—and 159 persons tried in 1S34—while from 
1824 to 1833, both inclusive, there were 483 persons tried in 10 
years being an average of 43 or 4!) yearly. The year 18'J4 more than 
cqnal to the uverago of 3 years. See Title “ GcnL’Ct.-Mavlial.” 
Miscellaneous matter. 

Even in Cases of Regt. Courts-Martial, in intricate Cases, Conrt 
of Inquiry are held, • 
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deficient in accuracy or perspicuity.” C) I have given 
the above Order as it is published in the Mily. Regns. 

Speedy Trial. 4. —It was declared by IT. M. Geo. 3—(^) that 

material Justice requires that aiV Offences should 
become the subject of Investigation and Trial as 
speedily as possible after the time of their Commission. 
** His Majesty, adverting to what has in some measure 
appeared in the course of both these Trials, has 
expressed his extreme disapprobation of keeping 
Charges against an Officer or Soldier in reserve*, until 
they shall have accumulated, and then bringing them 
before a General Court-Martial collectively ; wherea: 
every Charge should be preferred at the Time when 
the facts on which it turns are recent, or, if knowingly 
passed over, ought not either in Candour or Justice to 
be in future brought into question.” 

Limit of ihree 5.—The first consideration is as to the Time when 

years. OflPeiice was committed. The Limitation is 3 

years, except the Person has not been amenable to J us- 
tice within such time, by “ his absence or some other 
manifest Impediment” (^)—This Limitation taken in a 
Mily. point of view, is more favorable than the Common 
Law. If a Crime has been committed, not beyond the 
period of the Limitation, the Trial may take place; 
if the Impediment shall not exist to delay it. (•^) But, 
it would be unpardonable, even, to delay the Trial of 
any Crime known at the present Time of Commission ; 


(®) See Miscellane-jua Matter—Title—“ P/ea”—“ Charges’*-^ 
“ Genl. Ct.-Mir ^c, 

Tytler 1G3—Exts. Remarks on Trial before a Court-Martial 
bel(l>at Kdiaburgh, ia March 179b. See “ James’s Decisions.” 

Anl. Art. 20.—-Sect. LXXI. Company’s M. A., but if the 
Ca'^e been referred to the Ct. of Directors 6 years is the time 
instead of 3 y<>ar8. It appears that before 1800 “ Desertion’' was an 
excepted Case and tried afteruny lapse of time ! p. 119. M.S^ J. A. G.O. 

It must be recollected that ibis Limitation only extends to 
Ofl\mces. By the Common Law a man may be tried after any lapse of 
time, unless limited by any particular Statute. (P. C. M. p. 458, Note 
224.) Guv. \V{kIi (Goree) was tried in 1806 for a Murder committed 20 
years before—Clews in 1830 for a Murdtr in 1806, and other Cases 
might be quoted. 

C’) In Cases of Murder or even Milg. Cases aflectiog Life, the 
sooner the Trial takes place the ffettcr. 
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unless the Public Service rendered it inconvenient (®) 
to proceed with it. ('^) 

C.—Another ppint to be considered is, wh'ether the Proofs* 
Evidence is of that nature that a le^al Conviction can 
be insured. I have before shewn (S) that the Genl. or 
Officer Conig. the District, is to see that all the neces¬ 
sary and available Evidence is brought forward—this 
is the object of the Court of Inquiry. The D, J. Adv. 

Genl. of some Divisions (®) has the perusal of the Pro¬ 
ceedings before they are sent to the Adjt. Genl. of the 
Army ; (‘°) he certainly should do so in all Cases of 
* Crimes affecting Life ; and all Cases of a complex or 
doubtful Character; {**) as he may suggest Questions 
or points of investigation, of which it is his Duty to be 
informed. (*^) 

7.—Another Point is, whether, considering the na- IfTrlal h 
ture of the Case, the Crime, if proved, will deserve f^^^^*"®*** 
any punishment, or notice which might without Trial 
be passed on the Case; for, as regards Officers, if a 


(^J The Public Interests must be a first consideration. The danger 
of DeUy is great—the AVitnesses'for the Prosecution and Defence may 
hy delay, he ut a distance, may have gone to Europe, or left the 
Counlry—(See Miscellaneous Matter—“ Charge given up." The 
Prisoner has not the perfect recollection as of a recent Transaction— 

He m»y, thinking the Case bygone, have destroyed Papers which 
would have been the means of his acquittal. He may be removed from 
a distance from the advice of friends—his w'itnesses may be removed 
to a great distance, they may be dead—and many other circumstances 
may combine to cripple his Defence—even the witnesses for- the 
Prosecution who might have been favorable may not be forthcoming. 

In the Case of an Accusation of Rape—if the Woman does not 
“ presently discover the Offence,” the Law casts suspicion on it— 
Blackstoiie 4—213. And in many Cases of Misdemeanors even 6 
months are often made the Limit beyond which an Action will not lie. 

C') Though no Officer or Soldier can he tried after the time limited, 
a Court of Inquiry may be held ut any Time—(Sir C. Morgan, bite— 

J. A. 0. Tytler p. ICI.) 

(*) Para. 

(^) Who sometimes conducts Special Cts. of Inquiry. 

('*’) The A. A. G. of Division Is the Staff Officer to whom they are 
sent. 

(“) The Adjt. Genl. submits them to tlmComr. in Chief, and before 
Charges are framed, the Case Js usually sent to the J. Adv. Genl. 

In ordinary Miltj. Cases they are not sent to the J. A. G.—at Home 
only in Cases requiring his opinion. 

(*=*) Every J. A. of fair ability and application, must have 
more knowledge of Judicial Duties lliau other Staff Officers more 
talented—and we may say with respect to efficient Officials, that ability /^ 
resultingfrom research, is mure uscfful thantdlents of the highest order. ^ 
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Comg. Offirs. 
of Regts. 


List of Wit¬ 
nesses. 


Reprimand were to be the result—which Reprimand is 
to be given " in such manner ns the Comr. in Chief may 
be pleased to direct,” and in General, Orders—1 think 
in some Cases, the Court of Inquiry, (or other mode of 
establishing such culpability,) having been held; it 
might be noticed in G. 0.—in a way suflicienl for the 
occasion. (‘^) 

8. —The mode of arriving at a correct knowledge of 
Facts proper to be submitted to the solemn Ordeal of 
a Military Tribunal, is of great Importance. Much 
may be affected by the zeal of the Officer Comg. the 
llegt., who should be expected, before he submits a 
Case to superior Authority, to fully investigate, himself, 
every circumstance by means of a Court of Inquiry ; 
for no private Investigation can ever impartially elicit 
the real Truth, or satisfy the Parties. The parties con¬ 
cerned, if not all present, have not a previous means of 
bringing forward those points favorable to their Case; 
wliicli if known, might render a Trial unnecessary. 

9. —Another important consideration, regarding the 
Proceedings of a Court of Inquiry, after every thing 
has been done—when the Officer ('^) has full opportu¬ 
nity of being present, and stales tlio Witnesses to re¬ 
but the Charge—it should be directed, in all Cases, 
that there be a List sent with all Courts of Inquiry, 
detailing where they are ; and the means of procuring 
their attendance; or if sick ; and a Report should bo 
made to the General or other Officer Comg. the Divi¬ 
sion when any Delay is likely to take place as w ell as 
to the J. Adv. Genl The order on the subject is 


Another important ronsirJeration is, tlie character of tlie Testi¬ 
mony* to be adduced—whelber the Witnesses for the Prosecution 
though equal in number, are more deserving of Credit than those for 
the Defence—whether there is any Party Spirit or Bias against the 
accused—whetlier the Accusatiou has been brought forward from 
Motives of Malice—or from Motives iti which the good of the Ser¬ 
vice has DO share in the ('onduct pursued towards the accused! 

('^) Wc must recollect that the Analogy of a Court of Inquiry 
wiih a Grand Jury is here lost sight of—I shall, under the Head 
“ Court of Inquiry*’ enter into the Case more fully. 

(”) I allude* chiefly to the (Jases of Ollieers; for the Trial of 
N. C. O. and Soldiers is usually ordered by the Genl. Oflicer Comg. 
the Division. In the Case of King’s Soldiers, it is eo ordered, io India. 

(“') A Report is very properly ordered to be made by D. J. A. G. 
to the J, A. 0. Weekly, as to life probability of any delay—in the 
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excellent, because it gives the Comr. in Chief the 
means of regulating the Time of Assembly of a Genl. 
Ct.-Martial—for otherwise, Officers may be drawn 
from other Stations to be Members of a General Court- 
Martial ; (’'^) or Courts may be ordered when the 
Witnesses are not forthcoming. 

10.—A Charge should be laid before the Court of 
Inquiry, aud also a List of the Witnesses, and if the 
proof fail to substantiate the Charges, others should be 
prepared before the Proceedings are sent to the Adjt. 
Genl. (*®) In framing the Charges which are to be 
•submitted to trial before a Genl. Ct.-Martial, care 
should be taken that they deviate not from the Truth, 
or do not overcharge the Facts of the Case. (‘^) The 
use of the words “ Scandalous-Infamous-Couducf ’— 
and the like terms, should rarely be used—for if not 
proved, and though hoii’bly Acquitted, still there is, 
in all honorable minds, a feeling of disgust in hearing 
Charges read against a brother Officer, who, to their 
minds, is innocent till found guilty—nor does the Law 
of the Land set the example of using such Epithets. 
There is a legal Phraseology, necessary in some res¬ 
pects, by which we style “ Murderf as “ Malice 
aforelhoitghr to distinguish it from the Crime of 
“ Manslaughter^ —and in the Crime of High Treason 

Case of European or Native Commissioned Officers. I think the 
Circular should be general; for there are other Cases where it may 
equally apply. See Circular J. A. G. No. 604—26th Sept. 1835. 
JUiscellaneous Mnt/er, Title “ Judge Advocate." 

(”) In the Case of the late Ll. Col. Hunter, tried at Meerut, in 
1834. Officers were, brought from Muttra, Delhi and other Stations : 
and not one of the Officers at Meerut was on the Court. 

(•») The J. A. should draw up the Charges, or See them before 
sent to Head Quarters—See Para. 3. 

('”) In the ^erations in BundelknnU, on 2lst to 27th May, 1804, Lt.- 
Col. r. 5tli mtive Cavy. Comg. the Force, was tried on the following 
ch/»rges :— 

Case 1— Charf;e ls(—For neglect of Duty and unofficerlike beha¬ 
viour in detaching Gapt. S. —with the 1st Bn. 18th Regt. N. I. and 
Dett. of Art. under Capt. F. on the night of the 20lk or morning of2l3t 
May 1804, to Belirahf when he (LL-CoI. F.) knew, on the 17th of 
May from, &c. Ll.-Col. S. that tin* Enemy had entered the country in 
force, and was informed on the 20lh of May, previous to the march of 
Capis. S.and F., that a Dett. of the Enemy had arrived at Erich, and 
by such neglect of duty, in allowing Capts. S. and F. to march, hav- 
iug exposed them and the Detts. ui^der their Command to the risk of 
being cut off. 


Charges. 


Not over¬ 
charged. 
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'* Traitorous ” but, in other Cases, we find not strong 
terms used in Indictments ! The Article ('°) punish* 
ing behaving in a “ scandalous, infamous manner* 
should he seldom used. If the Officer’s Crime 
were charged to be ** Unhecoming the Character of 
an Officer and Gentleman,** and the facts proved 
warranted a Sentence of Cashiering, such a Sentence 
would be passed. If “ scandalous, B;c. manner*’ be 
charged, and be not proved ; and though an hon'ble 
Acquittal follows ; there remains still the stigma of 
having been charged with undeserved Censure. ('^) 

2£/.—For ahamefal neglect of Duty on tlie 22d May last, in not 
supporting, or sending assistance to, the Detts. under Capt. S. and 
F. from 2 A.M. until about 10 A. M, of the same day ; although he 
(Lt.-Col, F.) knew that these Detts. were exposed to the attack of a 
Superior Force, and by this sbamefnl neglect of Duty, having caused 
the loss of Capts. S. and F. and the Detts. of Arty. Sepoys, and the 
Guns, which were at Betwah. 

3f'd.—For Scandalous Mishehaviour and shameful neglect of duty in 
delaying to take any steps to attack the Enemy or to use any <‘nd«a> 
vour or exertion to recover the Guns, which had been taken on the 22d 
of May last, by the Enemy, from the morning of the 22d until (he 
night of the 24th, or morning of the 25th of May. 

4th.—For Scandalous Mishehaviour before the Enemy on the 25th of 
May, in not attacking, or endeavouring to attack, the Enemy, when 
they were on the opposite side of the River, or when they were upon 
the march, as he (Lt.-Col. F.) states, when the Enemy had no intention 
to attack him.’' 

For shaniefnl neglect of Duty, and Conduct tending to 
bring Disgrace on the British Arms by retiring behind the Betwah 
River on the 27th May last, in consequence of hearing a Report, that 
the Enemy had taken Cvlpee, when he, (Lt. Col. F.) knew that the 
Enemy had neither Infy. or Guns, and if the place could have been 
carried by dismounting Horsemen, Lt. Col. F,'ought not to have 
entertained an opinion so disgraceful and iujurious to the Troops 
under his Command, as that 5 British Corps and 8 Guns were not 
equal to retake it within a very short space of time.’^ 

It. is said these Charges were brought forward to appease popular 
Clamour: and he was fully acquitted. The fact is, the couslant Suc¬ 
cess of Lord Lake, and the failure of the Hon. Col. M.'s Delt. 
(though the Colonel was never tried) was the Original Cause of the 
trial! 

Case 2.—la the Case of Lt. Cl. Hon. T. M. 44th Regt. for the a/Tair 
at New Orleans on 8th January 1815—the 2d (!harge was for “ Scan¬ 
dalous and infamous misbehaviour before the Enemy near New Orleans, 
Sfc.” of which part he was most hon’bly acyuilted—hat Sentenced to 
be Cashiered for other conduct—(G. O. H. G. Hlti Sept. 1815.) 
Case 2G p. lOd. P. C. M. (Hough.) 

(““) Art 31. 

(’“) Case 3.—In the Case of Major Genl. P. tried for a failure in 
Upper Canada in Sept, and Ort. 1813~-aad charged with conduct 
Disgraceful to his character as an Oflicer—in not attempting to rally 
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It is a cruel thing to overcharge the Conduct of any 
Officer : and if any Officer who shall fail to prove 
the Facts charged by him to bo “ scandalous. Sic.; 
he should be hirilself tried. J would never sufler any 
Charges to be framed without Official Revision! 

the Troops, &c.’' he was thereof fully and Iion’bly acquitted, but Sca- 
teiiced to bo publicly reprimanded and to be suspended from B. and 
P. for G months—fur Error in Judgment, and deficient in energetic 
and active Exertions.” Confirmed as to the ‘‘ Reprimand. G. O. 
H. G.'Olh Sept. 181.1. Case .1—p. 347—P. C. (Howg'/t.) 

I have been assured by the brother of the late General, that ho 
died of a broken heart at the age of 411 His Superior Officer was 
•ordered Home, I heard from good authority, for trial; as it was 
found out that he had occasioned the failure, by not reinforcing 
Genl. P.—be died on his passage Home. See also, James’s Account 
of the Campaign.—FPestinia.sfer Rev. 1826-8. 
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Charges. 

1.—Charges should be simple and divested of the 
intricacies of Civil Law, anib of technical formal¬ 
ities, and be drawn up in the plainest language as 
to the Facts charged ; so that the Prisoner of the least 
understanding may comprehend the Accusation made 
against him. (*)_ And it has been declared to be 
improper to unite a number of Charges, each separately 
considered venial and trifling, to form grounds for 
bringing an Officer to trial; which should only be 
resorted to in extreme Cases. (*) All Charges should, 
also, detail the names of the Places where the Crimes 
were committed, and the dates of the Facts to be 
charged ; so that the Prisoner may be able to know 
jjrecisehj whore to lo(*k for his proofs to rebut tlie 
Charge. (^) If the facts of Accusation to he brought 
against a Prisoner relate to distant periods, it then 
becomes a (juestion whether Evidence is capable of 
being produced so as to aflbrd reasonable ground tbat 
the Charge will be proved. If not, or the Evidence 
on any particular points is insuflicient as proof, by 
reason of the death, or unavoidable absence of Wit¬ 
nesses from India, &c. or that the Witnesses are very 
distant and cannot be brought forward without great 
inconvenience to the Public Service—and as regards 
the Witnesses for the Defence as well as for the Pro¬ 
secution—then, in the one case the Charge should be 
abandoned—and in the other, the tjneslion should be, 
whether it be absolutely necessary to try the Person 
notwithstanding tie inconvenience; or whether the 
more advisable course may not be to refrain from 
arraigning the Party, and marking bis Conduct in some 
other way. If the Conduct be such that, on Convic- 

(') &. O. C C. 25lh Nov. 1820. See “ Charges'* Miscellaneous 
Mrttier. 

C**) G. O. C. 8th July, 1820. If it be said that if such Charges 
are sent to the Adjt. Genl. they will be returned, the fact is true— 
hut there must he a delay and Correspondence, in a Case in which 
the Officer may be kept longer in arr-^st; which might be avoided 
if those in Command always investigated minutely into all Complaints 
and Disputes, before sending them to the Geui. or other Officers 
Comg. Divisions, &c. This is a duty of the very first importance. 

Cj See “ Plea," Miscellaneods Matter, 
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tion, the Officer would be Cashiered, or that an Exam> 
pie be required, then Justice would require a public 
Trial. Where a pprson in Civil Life has cause to make 
a Complaint, he should send a written statement to 
the Comg’. Officer of the Officer’s Regt., by whom it 
will, through the proper channel, be forwarded, if 
necessary, to the Adjt. Genl. of the Army. (^) 


Additional Charges, 

l.-~It is stated by Cap!. Simmons (^) that " A 
Court-Martial cannot entertain any additional Charges 
brought forward subsequent to the Swearimj of the 
Court and the arraignment of the Prisoner, either as 
referring to the Charges in issue or to a distinct 
Olfence. This rule is not only established by the 
Custom of Conrts->Martial, but must result from the 
terms of the Oath administered to each Member; 
“ You shall well and truly try and determine, according 
to the evidence, in the matter (®) noio before you” 
The Prisoner is unquestionably amenable for any 

('*) In the Case of an /Vpotheoary of a County having a Complaint 
to make against an Oniccr of the Uegt. of Militia for supposed 
iiiisiuanagcinent ia RegtI. AiTaira, and made it to the Comr. in Cluef, 
deniunding the trial of the Officer,—it was decided that, not being a 
person, he had no Right to prefer Charges, nor to demand the 
Trial of an Officer^but was advised to make his Complaint through 
the Regtl. Authorities.— Anot, p. 61, note lOU. MS., J. 
A. G. O., p. M7.) 

If sent direct to the Adjt. Gcol. even, it has to be laid before the 
Comr. in Chief. It has to be referred to the Officer Comg. the Divi¬ 
sion to be sent to the Officer Comg. the Regt. to which the F^rson 
belongs; or may be sent direct to the Officer Comg. the Regt. 
(except whei% the Comg. Officer himself be the Parly complained 
against.) So that the Adjt. Genl. and Comr. in Chief would have 
the Case at least twice submitted—whereas, by adopting (he proper 
course, it may be settled without the Superior Authorities being 
thus troubled. The Adjt. Genl. would, I apprehend, return the 
Complaint to the person who sent it, vt^ith directions to adopt the 
regular Coarse of proceeding: but the object is to prevent incon¬ 
venience. That such persons may know how to proceed, when they 
have a Complaint to make. 

(s) p. U7 (1835.) 

(0) I have proposed (p. 23) th% use of the word “ Matters.** 
See Note .53. 
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Ofl’ence unconnected{'^) with the subject-matter in 
issue, comniitled within (he limited period, prior or 
substMjuent to the date of arraignment^ but such Offence 
must form the substance of a separate Charge, and the 
trial be distinct. The Court, if ordered to try it, must 
pass Judgment on the Charges to Nvhich the Prisoner 
lias pleaded, and, being re-sworn, proceed independent 
of the former trial, and as in ordinary cases.” 

2.-—If Capt. Simmons means that Additional Chargejs 
in relation to another and distinct subject, f think so 
too, (®) because though Military Courts are not bound 
by the strict Rules of the Civil Courts, still it is nof 
right or just to call upon any man to plead to several 
and distinct Crimes. Rut an Additional Charge relat¬ 
ing to the same subject, or continuation of misconduct, 
and if. due notice be given, and the Prisoner be pre¬ 
pared (and if not prepared time must be given him) 
there can be no legal objection. I have purposely 
worded the Oalli by the use of the word “ Mailers,’^ 
that such Additional Charge might, without dispute or 
cavil, fall within the strictest construction of the Oath. 
Additional Charges may be framed by a Court in Case 
of Contempt, and after the Sentence on the Original 

(’) 1 do not understand tliia reasoning—surely, if a fact ronveeied 
with the Trial in issue hecomes known withiu the period of Imiitation 
for Trial, it may be tried—it may be connected in this way—.4. is 
tried for emhexitlin" Money belonging to B. —it'afterwards appears, 
that A. had rommiited another similar Crime .towards the said It. 
not known till the Court had been sworn and the Prisoner arraigned. 
Capt. S. surely will cot contend that such could not be tried ; he 
sajs if unconnected with the subject matter in issue,” as if, omitting 
to try at the juxcme time, any matter connected with the issue, was 
a bar to a trial, even though by another arraignment! Clause 10 
Annl. M. A. and .Sect. XVI. Company's M. A. only declare that 
“ no Oflicpror Soldier acquitted or Convicted of any offence, shall 
be liable to be triid a seeond time for the same offence—unless in the 
Case of an Appeal from a Regil. to a Gl. Cl. Ml.” 

(*’) Mr. Adv. Oenl. (Pearson) I have understood,' stated that, 

at Common Law, Murder and Rape should be tried separately.” 
But surely, Mutiny and Desertion may be properly tried, in the 
following Case. A Soldier knocks down a N. C. O. in the execu¬ 
tion of his duty, and then deserts-—mw, in this Case, we see that 
though there are two distinct transactions—there is no proper sepa¬ 
ration to be made. The Evidence would prove the fact of quitting 
the Regt. and the only remaining Evidence would be the non return, 
and subsequent (Conduct. SureiJ^ you would not hold a fresh Court, 
to produce such Evidence. 
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Charges, the Court may pass Sentence for the Con¬ 
tempt —{See Index)-—Co\one\ Kennedy, p. lA, (1832) 
treating on ^</<//.^Cliarges, slates—“ but if, before the 
receipt of the latter^ the Prisoner has been arraigned 
and llie trial commenced, tlie manner in Ayhich the 
Court should proceed still remains a point which has 
not been yet decided by competent Authority.” I 
think it should be settled, that, “ anv Additional 
Charges relating to the same subject-matter, or in Proposed, 
continuation of the Prisoner’s then misconduct, or in 
Cases of Breach of Arrest, or of Contempt of Court, 

^may be tried notwithstanding the Court shall have been 
sworn, and the Prisoner duly arraigned, provided due 
notice and time be given.” 


Former Convictions. 

1.—T have gone into the Question of previous Con¬ 
victions at p. 57. At Home, previous Convictions are 
not conlined to the same Ofjence as that for which the 
Prisoner is tried. At Winchester 11th Jaiiy. 1831, 

AVm. Brookstone was tried {oy Machine-breaking '’— 
on V^erdict of Guilty being recorded, Mr. Serjt. 

Wilde tendered the Certificate of his former Convic¬ 
tion “ for Fotcl-stealing in Dec. 1820, and his Sen¬ 
tence to Transportation for 7 years beyond the Seas.” 

(®) I would strongly recommend that all Convictions, Proposed, 
whether the Trial be for a Mily. or Civil Otfence, or 
that the previous Convictions were for a Civil or Mily. 

Crime—should be given in Evidence in all Cases, (*®) 

(®) Mr. Jus. Psrke said, there was a difference of opinion among 
the Judges, as to the practice iipouthis Point. When on the Norjhorii 
Circuit witii his brother Fark, Jus. Park thought Evidence of a prior 
conviction shoulil he tendered before the Verdict; and he, tliat it 
should be o/tcricards.—Examiner IGth Jauy. 1S3L. It seems the 
Judges have decided in receiving the Certificate before charging the 
Jury—1 cannot sec why it should not be so in Jiib/ Courts. And 
I think, as above described, the former Conviction should be recited 
in a Count of the charge. It is clear that if the former Convictiou be 
for a different offence than that under trial, it cannot affect the issue ; 
unless people presume that because a man has commiUed one Crime, 
it is probable he lias committed another. 

(“) The Circular prohihitiug their being received in Cidl Cases, 
is grounded on tlie 84th Article of War—see “ Convictions preriom 
—.Miscel. Matter. 1 am arguiug-'afu to the incorrect principle of the 
Article. 
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for if a man lias subsequently behaved well his Charac¬ 
ter will be oladvivnlage to him—if his Character has not 
been improved—then is the greater r/?ason to produce 
them. (”) As to the reason for the thing, it is surely 
the same thing, vhelher a iSoldier be tried, convicted, 
sentenced, and the Sentence executed—by a Civil or 
Mihj. Court—the Crime is the same —and the ohjevt of 
the Article ought, in reason and equity to he the same 
Proposed. in both Cases. There should, if ray rule be adopted, 
be a direction that on the Prisoner’s return to his llegt. 
a Certificate of the Crime, Conviction and Sentence 
should be sent to the llegt. on the completion of the 
Sentence—indeed, in some Cases it is iiecessury to 
have a Certificate as to the endurance ol the Punish¬ 
ment ; alter M-hich in Felonies and Misdemeanors 
(except perjury) it has the efi'ect of a Pardon, ('■) and 
makes him a competent Witness. 


Copy of Charge,«! to Prisoner; and List of 

WlTNFiSSES. 

A Copy of the Charge should be given to the Prison¬ 
er as early as possible, as well as a List of Witnesses 
fur the Proseculiou, in all practicable Cases. ('^) Tie, 

(>’) A Corng. Officer of a King’s Regt. once asked me if they could 
give in Evidence a Conviction «>f a man of llieir Regt. tried for Theft 
in the Supreme Court at Madras, the man had been sentenced to 
Iraprisoument, and his punishim'iit being over he hud reUiraed to his 
Regt.—They wished to produce this Cunvicliou against tlic man, if 
possible, as be was a notorious bad Character, and wrote to Madras 
to get a copy of the conviction; tliat was a Case in which, without it, 
there might have been no previous conviction to bring against him — 
and the man Would thus go before the Court as if tried for a tirst 
Oifence. It is well known that some men are constantly committing 
ofl’emes short of a Crime triable even by a Kegtl. Ct. Mtjrtial—lienee 
the use of introducing “ buininary Couviction—Punishments.”—jicc 
TSnlt 2. p. 67. 

Jteally if the object be to mete out Punishment—and it he admitt¬ 
ed that you can, now, on a trial for Mutinous, &c. Conduct,” give 
in a previous conviction for “ Theft from a Comrade” or the like- 
why not give it in a Case of Theft” when tried by a Vh-il Couri¬ 
er, if tried fopa Cidl Crime, why not give in previous Convictious? 
1 cannot see the force of the distinction. 

(’=^) 9 Geo, 4, c. 32, s. 3, 4 and 9 Geo, 4, c. 74, s. 35. 

(•“) G, (). C. C. 23rd Sept. 1H20. A man kept II days in confine¬ 
ment and 4 days after his trial w!ks over—the sentence never properly 
made known—batla due—applied for without success. 
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at the same time, should be called on for a List of his 
Witnesses, if any are to be summoned by ihe J. A. 
The same coursg applies to all Courts. The duty in 
both the above Cases, as the Order states, devolves 
upon the J. A. if it be a trial by a General, and upon 
the iStall* Odicer or Adjt. if by an inferior, Court- 
Martial. If a Kind’s Oflicer, the Charges are 
usually Signed by the Adjt. Geiil. to H. M.’s Forces 
in India. ('^) 


Witnesses. 


I have stated above that a List of Witnesses should, 
ill all practicable Cases, be given to the Prisoner. 
Besides the allbrding the Prisoner a knowledge of the 
Persons who are to give Evidence against hiiii,^—there 
may, in some Cases be an object in knowing, or inquir¬ 
ing into, the Characters of the VVitncssos, I mean not 
in ordinary Cases, or where Officers and Men of honor 
are the Witnesses—(‘®) hut where Witnesses aieto 
come from a disfarice, and are niikiiown lu the Pri¬ 
soner, time may he required ; even by tlie Witnesses 
themselves. 

Where Witnesses are at a distance, there is “an 
Examination de bene esse —that i», lutorrogalories by 
the party, to the parties transmitted to, and the answeis 


List of. 


E’camination 
(It bt'uo essti. 


('^) tVliore a Court remarked that tlie Oflioer had not rrc'ured a 
copy of till* Charge, the Comr. in Chief observed iliat, llie Sithstuncc 
of the Cuinplaint should have been made known to tlie Officer: tlie 
Charges being put in form afterwards. O. O. ('. lltli April, 1827. 

('■') Uy the Dy. Adj. Genl. (K. T.) Madras; and hy the B. Ai. 
K. T, at Itotiibay. lu the ('ase of Capt. A., Ntli L. D., the Charges 
were signed liy the Company’s Adjt. Genl.—the Prisoner in his Pka 
jobjoeted that the Charges should be signed by the King’s Adjt. 
Gtul. The Court overruled the objection. The witnesses for the 
defence had been examined. A Letter was produced by the Pre¬ 
sident enclosing the Charges signed by the Adjt. Genl. (K. T.) — 
both were read—Capt. A.—requested the Trial to remain as under 
the former Charges (they were the same Charges.) Tlie Court 
decided to let the Case stand, O. O. C.C. 3d (King’s Ist.) Feb. 1831. 
It is to be remarked that there was no legal objection to he made ; 
for one Adjt. Genl. is as much the Comr. in Chief’s Staff as the other. 

(‘®) In the Case of High Treasyn or Misprision thereof, a list of 
all the witnesses is given 10 clear days before the trial (excludiog 
Sundays) by Slat, 7 Ann, c. 21, 
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Who is to be. 


Crimes of 
geii). oature. 


Proposed. 


taken before a Justice of the Peace.” (’^) I Ihiuk the 
J. A. or the Corng-. Officer of tlif? Station slioulrJ do so 
when there is no Justice of the Peij-ce or Magistrate 
at the Station. ('**) 


PfiOSECUTOR. 

1. —It is directed tliat—“ If the Crime he of a 
general nature^ and not an injnrtj to an individual, to 
rail on the person preferring the Charge to appear as ^ 
Prosecutor; and the J. A. is to submit the expediency, 
generally, of the Officer Comg. the Corps or Depint, 
to which the Prisoner may belong, being required to 
sustain the Prosecution.” I know that in II. M.’s 
Service the Captain of th(3 Troop or Company, or the 
Adjutant is usually the Pro.secutor at District or Regi¬ 
mental Courts-Martial—-but, then, the Crimes before 
such Courts arc inferior in magnitude to those triable 
before General Courts-Martial — and, besides, the 
persons* tried by the former are alwa}.s N. C. O. or 
Soldiers—while tho.se tried by the General Court- 
Martial are, at times, Commi.ssioned Officers, 1 am 
not going to make a frivolous ohjecliou on the score of 
the Rank of the parlies arraigned—hut I address my 
observations to all Case.s twUn o General Couils-Marlial 
—first, as to Crimes oti a general nature, 

2, —The Crimes [ire.suppo.sed, are those atlecting 
Di.scipline—“ to Iho Prejiidieo of Good' Order and 
Military Discipline”--or “ Omissions—Commissions 
—Neglects, &c.” or some Conduct “ Unbecoming the 
Chatacter of an Officer and (or) a Gentleman.” In 


(’’) “ In the event of dilTicuUifS exisling to the detention of a 
witness, thti J. A. shall propose the Evidence reqiured l)eiii» taken 
in the presence of both parties, before a Magistrate; and it is un¬ 
derstood, that the necessity of the above Casts being e.stablislied, 
and the Court-Martial being satisfied, that the Consent of both parlies 
Lad been obtained" {slmdd he in ur it ini') “snob Etidonce may be 
legally received on the trial. “Circular No. 218.'}. J, A. O. 22iid 
Novr. 1831), by order of Govt. I think such should be legislatively 
provided for. 

AtKurnal for instance, the ^lagistrate and Collector resides at 
Panceput, 2b miles olf. 

Circular J. A. C.'s Office, No. 178, loth June, 1832. 
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such Cases surely the/. A. ought to be competent to be 
the Prosecutor, as being, usually, of .some 15 or more 
years .standing, he must posst'ss a sufiicient knowledge 
of Military Duties, and of the common Holes of Evi¬ 
dence which apply lo .such Cases. ('°) We see that, 
in the Case of the ijiferior Courts, there is a public 
Prosecutor, by Cnslom; in some Regts. he is the Cap¬ 
tain—in other.s, the Adjutant of the Regt. 

3.—In the Case of Crimes committed by Oflicers or 
Soldiers, sucli as Murder, or other Crimes of a Civil 
nature, I do not see how the Comg. Oflicer of a Regt., 
“generally speaking, can he tHfe proper person to be the 
Prosecutor, lie cannot be acquainted with the mode 
of proceeding iii such Cases. There can he no 
facts within his knowledge which have not either been 
recorded on the Proceedings of the previous Court of 
Inquiry—or which he cannot communicate to the 
•F. A.—but supposing, as is sometimes the Case, that, 
not being used to the Proceedings of Genl. Courts- 
Martial ("), the Comg. Officer may not recollect at the 
moment, or before the trial so as to put the .1. A. in full 
possession of the Case, as I have known ;—then, let 
him he made a Joint-Prosecutor, at the discretion of 
the J. A. Rut even Joint-Pro.secutors are often in¬ 
convenient ; for though they are not to act against the 
opinion of the J. A. every one who knows any 
thing of the Conducting the Proceedings of a General 
Court-Martial is aware that, though the Joint-Prosecu¬ 
tor is to be governed by the Advice of the J. A., still, 
if he proposes a measure which the J. A. does not 
approve of, there may be delay, the Court must de¬ 
termine the point, if the/o««^ Prosecutor will not yield 
to the J. A.’s Opinion; and besides ho has his Ques- 


■ (“) In It, M.’s Servire an Officer of 7 years Service, is eligible 
to be a Major ; and all Officers are expected in 3 years to uudorstaud 
the duties of a Captain. 

(^‘) It were better to be the Captain of the Company ; because to 
make the Adjt. the f>cuernl Prosecutor may very much interfere with 
his other duties—and tlie Captain of the Company'inore minutely 
knows the Case of the particular man to be tried, 

('-) I knew a Case 10 years ago of a Ll.-Colonel who had been 40 
years in the Army, and had never been a Member of a Genl, Ct.- 
Martial. • 

(-•*) Lr. Actg. J. A. G. No. 483—19lh Sept, 1822. 
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MiAed Cases. 


Private 

Injury. 


tion to put as well as the J. A. which occasions a dou¬ 
ble examiiiatiou at times ! The Joint-Prosecutor 
should, in fact, be, publicly, declared^to be merely pre¬ 
sent to aid with his knowledye q( fuels, ov to suggest 
only ; but not to combat the Decision of the J. A. after 
he shall have assigned his reasons for adopting a dif¬ 
ferent course. 

4. —But, if we take the Case of an Officer, who lias 
been at variance with his Comg. Officer, as one Case— 
we will suppose a disobedience of his Orders—here, 
the Proofs are simple. If the Case refers to a mixed 
question, in which lhei% may he concerned several 
Officers, 1 do not see why the Comg. Officer should 
be the Prosecutor and Champion for the whole—the 
Court of Inquiry, and other means, are in the hands 
of the J. A., who not being a party, and having no 
interest in the Issue, must be unprejudiced against 
the Officer to be tried—there are in his breast, iio 
feelings of Party or Bias against the Person to be 
tried—no Begtl. grievances of long standing rankling 
in bis mind—be conics forth as the public Prosecutor 
—to see Justice done between the accusing and the 
accused. The Comg. Officer, whose Orders have 
been disobeyed—whose authority may have been call¬ 
ed in question—whose Impartiality may have been 
impeached, comes into Court in many Cases, not 
with an unprejudiced mind—and until we can school 
the human mind to better thoughts and better actions 
the case will always remain so. 

5. —If we examine the last Case, being the second 
branch of the ‘‘ Circular” above quoted—that of “ an 
injury to an IndioifluaL’^ Here the argument against 
the 'individual being the Prosecutor is so adversely 
strong, that 1 cannot conceive that any doubt can 
exist, but that he is the last person to advocate his 
own Cause, He comes into Court with the full belief 
that he is an injured man, and no doubt he is, or the 
trial would not he ordered, (*^) but, with a strong 
belief in favor of his own Cause, he is very likely to 

(“<) I speak of Cases geoerally, not referring to any one Case. 

(’^') Even feelings, which time might have sohened down are 
revived, and the very circumstance uf the order for the trial, puts 
inactivity all the Private Prosecutor’s ill-will towards the accused. 
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be led away by his feelings, and to lose his judgment, 
and to view the Case as one entirely of a personal 
nature — whereas, every private injury against the 
Character of the individual is brought before the Mily. 
Court as some misconduct, which affects the Character 
of the accused as^ Officer or a Gentleman. Now, 
suppose the Officer who exhibits the Charges to 
be a most talented Man, .gven to be familiar with the 
Proceedings of Genl. Courts-Martial — to be well 
versed in the Rules of Evidence, and in every way, 
were the Case not his own. as fit as the J. A. or 
* §ven more So, to sustain thwProsecution ; still there 
appears to me to be a strong objection to his being 
the Sole-Prosecutor —let him if necessary, be the 
/oiwf-Prosecutor. (“®) 

6.—-The J. A. G., or his Deputy, used to be the 
Public Prosecutor before Genl. Courts-Martial-—the 
word? were “ shall prosecute in our name" and even 
at District Courts-Martial ea^ Ring’s Regt. had its 
J. A. to conduct the Proceedings —I regret much 
that any Person but the J. A. should be the Sole-Peo- 
secutor. We have not in the alteration copied from 
the Common Law, nor from the Civil Courts. With 


There are at times, points wliinh may strike the Officer sending 
in the (Charges, or questions m&j arise in the course of the Trial, 
which before did nut occur to him aud may result from answers 
to the Deft’s. Questions—therefore, his being a Juint-Prosecutor is 
so far useful. He can as such suggest any Questions, and could do 
no more were he (Se/e-Prosecutor. If he has any proper course to 
adopt, which the (^urt may think right—the J. A. roust yield, to 
the Court—so that there can be uo injustice! 

(^) The President was in the year 1B30, first directed to conduct 
the Proceedings of District Courts-Martial. 

Capt. Himmons, p. 132, states that “ previous to the existing.Arti- 
cles of War, it was provided, that the J. A. G., or his Deputy,should 
prosecute in the King’s name. By the Custom of the Service, the 
actual duties of Prosecutor more frequently devolve on the individual 
originating the Charge, or on a Stafif Officer ordered to perform the 
duty; it is, however, always considered to be at the Suit of the King." 

As to H. M.’s Service, it appears to me that it would be advisa¬ 
ble to re-appoiutao Officer as J. A. to the Regt., as there would be an 
inducement to an Officer to Study; and to be useful in many Cases. 

The Genl. Regns. and Orders of the Army, p. 19U, declare that “ it 
is incumbent on all Officers to apply themselves diligently to the 
Acquirement of a competent knowledge of Mily. Law, and to make 
themselves perfectly acquainted with all Orders and Regns. and with 
the Practice of Mily. Cts.” Theewpense of the J. A. was very trifling, 
an^every encouragement should be given to Officers to act as J. A; 

R 


J. A. Public 
Pros^sutor. 
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PLACE OF ASSEMBLY. 


a few ^ry rare Exceptions (‘®) no man ever thinks 
of bein§ the Prosecutor in his own Cause in a Court 
of Law. At General Courts-Martial, a private Pro¬ 
secutor and Comgf. Officer stands m the awkward 
position—if an Officer of his Regt. is to ho tried,— 
of pressing the Prosecution a»aiijst an Officer under 
his Command; and if any adverse feeling did exist 
between tlie two, such a ^oceeding is calculated to 
make it lasting. ^ 

7.—If we examine the Case of the J. A. as Pro¬ 
secutor, we see in him no interest to favor either side 
—his Course is straighlll^ward—he acls,*as it wer(^ 
Nolttlerest. as Moderator between the parties. He will not try 
to aggravate the Prosecution by bringing forward 
extraneous Matter, or using intemperate language. (-^) 
Besides, we must well know that the Piosecution 
has to undergo, at times, the Ordeal of two parties 
examining—cross-examining, &c. In fact it i? oner, 
of those Cases in whicli, “ in the multitude of Coun¬ 
sellors there is not always Wisdom.” I therefore 
most strongly recommend that the J. A. should be 
the Prosecutor, and that, in necessary Cases, the/oi«f- 
Pi osecutor should be appointed, in formal ion; 

but to act perfectly under the Advice of the J. A. 


The Place of the Assembly of the 
General Court-Martial. 

The Place of the Assembly of the Court is usually 
at the Mess-Room of some Regiment, agreeably to the 
Orders of the Service. (') And has been held at the 

If changed. President’s Quarters Q when he has been too unwell 

€ 

Mr. Perry, Editor of the Morning Chronicte, Mr. Hone—and 
other C'ases: lately at Bombay, t1ic Editor on a Prosecution for a 
Libel by the Comr. in Chief, at Bombay. 

(’*) See Lt.-Col. Johnstone’s trial in 1811—G. 0. H, G. 12lh 
March 1810—G. O. C. C. 2Ist November 1820—and 25lh March 
1830, and many other Cases—I have known an instanre of a J. A.— 
being censured'in G. 0. (1830), for intemperate Conduct and aggra¬ 
vating the Prosecution ; 1 think not more than one or two instances 
in 30 years. 

(') G. 0. C. C. 14th Dec. 1822. 

(*) G. 0. C. C. 24th October, 1827. 
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to move from his Home. And may be helcratany 
Place appointed by i^thority. (^) It has never been 
determined by 4*^tIiority, whether a Court could by 
its own Order, adjourn and meet at any other Place; 
therefore the Custom is, to apply for leave to meet at 
a more convenient Place. 



Jurisdiction op a Gknl. CouRT-MARfiAL. 


• ^ As to the Prisoner, there should, before trial, be no 
doubt us to his amenability to trial, either as to the time 
limited by the Mutiny Act, nor as to the Jurisdiction 
over him, arising from any other circumstance ; such as 
whether liable to trial under the Mntyi^Act, or Articles 
of War, or any other legal objection to trial exists! 
«lt has been recommended after the Order for the 
Assembly of the Court, and the Warrants have been 
read, that the Charges should be read. If there 
should be any want of Jurisdiction the defect can thus 
be remedied, as the Prisoner has not been arraigned. (^) 


CriALLKNGES. 

1.—It is universally admitted not to be the'Custora 
of the Army to allow of Challenges, at ^egtl. Courts- 

(“) On the Trial of Capt. M., 35tl» N. I., Meerut, 27th Jany. 1827, 
the Court was held Urst at the Soldiers’ Library—but, being found 
inconvenient, it was uotiiied that the Court would be held at the 
Mess Room of 11. M.’s IGtIi Lancers. . 

('*) If not embodied in the President’s Warrant; as it formally 
t brings befoi% the Court the Matter on which the Court are about to 
swear expressly that they will duly adoriuister justice.” Simmns, 
p. I.'i7. Outlie trial of Lt,>Geul. Wliitelocke, Lt.-Cols. Johnstone, 
Qnintin, &c. the Charges were embodied in the Warrant to the Presi¬ 
dent, which was necessarily read before tlie Court was sworn. 

(^) It was said by the J. A. G. on Lt. Geiil. Whitelocke's Trial, 
prinieci Trial p. 797—“ it is perpectly understood, that,till the King’s 
W’arrant is signed, there is the power in the Crown,.or in the party 
who brings forward the prosecution, to alter those Charges.” I think 
till the Arraignment, and should he so settled ; and if there does ap-. 
pear aoy thing illegal the Court are bound to adjourn and (u bring it 
to the notice of Competent Authority. 1 om speaking of extreme 
Cases—the J. A, should be well infurmed ou this point before trial. 


Amenability. 


No RegtI. 


Proposed. 
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CHALLENGES. 


Crown ar*d 
Prisoner. 


Of Caplaio. 


Marliiff It is said that they are allowed at District 
Courts-Martial. {^) 

2 .—With regard to Genera? Coi^rts-Martial, it is 
singular that no Legislative Provision has been’ made. 
The Analogy between the Civil and Mib/. Courts does 
not alw^ays hold good : for those which will apply to the 
former, do not to the latter; there are Cases in the 
Mily. Courts which could- never arise in the Civil 
Cour^. Both the Prosecutor (Crown) and the Pri¬ 
soner have the Right of Challenge, but the question 
is seldom pot to the Prosecutor, in Mily. Courts. (^) 
Where a Prisoner objected to the Captain of his' 
Company being a Member, which was overruled by 
the Courts, such was disapproved of, but not because 
he was the Captain of the Prisoner’s Company. (®) In 
Mily. Cases, i<fo<’ten happens that the Officers of the 
Prisoner’s Regt. may know that there is evidence to 
convict him, but, it is clear that the Cases of insub-* 
ordination, or of riotous conduct in Barrack^—Drunk¬ 
enness and the Crimes which arise from it, are usuallv, 
SO clear in proof, that in such Cases a Challenge of 
one or two Members is of little avail; as three-fourlbs of 
the Members generally agree as to the finding in such 
Cases—and usually as to the Sentence. 


(®) Evifjence M. G. Sir J. Macdonald, Adjt. Genl, H. M.’s Forcps 
in his Evidence before the Mily. Commissioa (1835)—I recollect the 
Challenge being allowed at a Geul. UegtI. Cowi-Martial ; which 
represented the im^sent District Court. Capt. Simmons, p. 05, states 
as to Hegll. Courts, it is not usual to ask the prisoner whether he 
has cause of Challenge; though if he offer such as to render an 
Officer ineligible as a member, it must necessarily be entertained by 
the Court; or its proceedings may be vitiated. The G. O. (!. C. Gth 
May .1820, direct the Prisoner to be tried by /{egU. Ct.-Martial, to 
be infonned before trial who are to be the Members, aud if he can 
allege f ny valid objection he is to make it before the Court is sworn,# 
but, it is not the Custom to ask him in op<'n Court if he has any 
objection. It should be stated by authority whether or not Challenges 
are to be allowed at the inferior Courts. Sir J. Macdonald stated 
Proposed. i cannot trace, an instance of a challenge, in the Case of a Kegtl. 

' Court-Martial, being either made or adiiiitled.” 

C) In the Case of the Trial of a Native Officer on the 15th Oct. 
1814—the question was put to the Prisoner and J^rosecutor. 

(") G. 0. C. C. Gth May, 1834, and the bentenee was not confirmed. 
As the Captain, who bad previously examined the witnesses on both 
sides, conceived the Case was more fit for a Qenl, than a Disltiet 
Court-Martial—Thus, presuiiiing he had formed an opinion as to the 
Prisoner's guilt and the necessity for a more severe punishigeut. 
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3. —In the Case of the Comg^. Officer of the Pri- Comg. Officer, 
soner’s Regt, I have known the Challenge made 

and rejected. The Prisoner conceived that his 
Comg. Officer, who, as all Comg. Officers do, had 
inquired into the Case before it was brought to trial 
and had Ijeld a Court of Inquiry—was the Prosecutor 
as well as his Comg. Officer, which characters of 
course could not be sustained while he >va3 a Mem¬ 
ber. In the Case of District Courts-Martial, the 
Comg. Officer of the District or of the Prisoner’s 
Regt. is not to be the President (‘°)*Whete a Comg, 

^Officer had himielf sent in a Charge against an Assis¬ 
tant Surgeon of his Regt. for disobedience of his (the 
Lt. Col.’s) Regtl. Order, and was appointed President, 
and his Challenge was over-ruled—the Comr. in 
Chief disapproved of the Sentence, (“) as well as of 
the appointment of the Comg. Officer as President. The 
objection, therefore, was not merely to the President 
being the Comg. Officer of the Regt. A Comg. Officer 
must, in most Cases, whether the person to be tried be 
an Officer or Soldier, know a good deal regarding the 
Evidence to be produced : but his bare knowledge of 
the Evidence should not, in ordinary Mily. Cases, 
prevent bis being a Member; as the public Service, 
may, at times, require his being a Member, or even 
the President. 

4. —The most important question is, whether an Member 
Officer who hfk been a Member of a Court of Inquiry Ct. inquiry, 
held on the Prisoner’s Conduct may or not, also, be 

a Member of the Geol. Court-Martial held to try him—• 

(®) Private Midwood, lUh L. D., tried in August 183-t, at Meerut. 

(“*) Warrant to Genl. Oflicera, and Circular No. G58, ‘i4th March, 

1830—If the Cumg. Officer is not to be the President of a District, 

• neither shouM he, for the same reason, be a Member of a Genl. Court- 
Martial—for he has in both Cases only one Vote. 

■ (") To be “ Dismissed—Dtsij/qu’ofed”—“ His Exey. the Comr. in 
Chief Genl, Sir H. Fane deems the Prisoner’s objection to the 
p^artiality of the President of the t!ourt ought to have been attended 
w, and especially when the President declined to deny the expressions' 
alleged to have been previously used by him, with reference to the 
Prisoner—expressions which, if justly charged, undoubtedly gave to 
the Prisoner a fair ground to plead his fear of the existence of preju¬ 
dice on the part of the President. It was very indiscreet (considering 
the nature of the charge) to have nominated the Lt.-Col. of the Regt. 
to which the Prisoner belonged, to*b« the President of tho Court to 
try hiiu.”-g-G. O, K. T, No. 923, 1st Oct. 1835, 
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On (he trial of a Native Officer who objected to another 
Native Officer belon^^iijp^ to hLs beinij a Mem¬ 

ber, the J. \ . recommend (hat Hie Challenged Member 
should withdraw—as he had beeii a Member of the 
Court of Iiujuiry previously held ou Ihe Jemadar’s 
Conduct. ('“) There have been many similar Challenges 
—it therefore, should be settled bv Legislative Enact- 
nient, whether the merely having- been a Member 
the Court of Inquiry; or having been a Member aud 
having given an opinion, shall govern the Case, in 
appointing, such* Officers to be Members of the Genl, 
or other Court-Martial; (‘^) for if Officers, likely to 
be objected to, shall be Challenged, and the Court be 
reduced below the legal number of Officers, there must 
be an Adjournment and Delay—I think the Rale might 
be thus framed. 


(*’>) Tried at KurDa1,30th August 1826—G. O. p. 401. The Jema¬ 
dar also urged that there had formerly been a quarrel between him and 
the Member. And on the Trial of Serjt. Wilks, at Landour, on 20tli 
Oct. 1829, the J.A. challenged two Members who had been President 
and Member on the Court of Inquiry held on the Prisoner’s Coodnct, 
and submitted that they should withdraw, to which tlieCourt acceded. 

(’^) The Analogy between a Grand Juror and Member of a Court 
of Inquiry does not hold good in all points—the former hears only the 
Evidence for the Prosecution—the other, often, the Evidence on both 
sides—the Grand Juror gives an opinion, the Member of the Court 
of Inquiry does not always—So that the latter has more knowledge 
than the former—the former hears the Evidence on one side, on Oath 
—and merely gives an opinion that there is ‘‘ a true Bill”~8ul!icieat 
evidence for a trial—the latter does not hear tiielVlvidence on Oath, 
and (he Deft, may urge nothing at the Court of Inquiry ; and may 
not even crosa-examiue the Witnesses produced against him; reserving 
himself for the Trial. 

Rut, though there ran be no doubt that where an opinion has been 
given ; that such Members so giving an opinion should not be 
Members of the Court-Martial, stiil in this Case, as in that 
of (be Grand Juror, a HlajHrity only may be of opinion that 
there are grounds for trial—In the of the Grand Jhror, it is not 
known who dissented—In the Case of the (' jurtof Inquiry though it 
is usual for all the Members to sign the Court of Inquirj [so in the 
Case of Private Somerville, (Scot Greys) Special Court of Inquiry, 
^ conducted by the J. A. G. (Ut. Hou. II. Grant^—August 1832. Sm 
*P. C. M., &c. 1834, p. 142] still a Member dissenting from the 
opinion of the Majority may record his dissent (see p. HI Note 35— 
P. C. M., &c*. 1834)—Now, the dissenting Members would not be 
objected to by the Prisoner, but might be by the Prosecutor (Crown), 
so that as in the Case of the Grand Juror he is ineligible ; so should 
be the Members of a Court of Inquiry upon the same reasoning—my 
object is uniformity of system— the rule is not the same in all 
Divisions of the Army. • 
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5. — That all Challenges which are allowed by Proposed. 
Law,(*'^) shall be allowed at Ojleial Courts-Martial, 
provided that no Officer who has been a Member of a 
Court of Inquiry held on the Prisoner's Conduct—^j^all, 
if he has given an opinion, be a Member of the General 
Court-Maitlal to try the said Prisoner for the same 
Offence. If such opinion shall not have been given, 
the Member of the Court of I nquiry is not to be appoint¬ 
ed a Member, unless the exigence of the Service render 
it necessary—in which Case the Prisoner will still 
retain his Right of Challenge, upon grounds to be 
^stated and to be decided by the Court. (*^) Provided, 
also, "that in an Appeal by a N. C. O. or Soldier from ^ 
sl RegtL or District to a Court-Martial no 

Member of such Regtl, or District Court shall be a 


(“) The legitimate Causes of Challenge are, that the person has 
heen hoard to express an opinion of the Prisoner’s Guilt ; (or inno¬ 
cence as far as the Crown, &r., is concerned) or that from age, (70 
jears of age), deafness, or other infirmity, he is incompetent to dis- 
charge the duties of a Juror, has been on the Grand Jury P. C. Rl. 
(Hough) p. 943, Note 81, 182.>.—“ Tampering with Witnesses—or 
declaring the Prisoner deserves to die,”—('ase of an Officer, tried for 
Murder, in 1718, at Gibraltar, challenge allowed, dimes’a Mily. Lib. 
vol.IV. p. 6-1. “ Cliatienges have been reduced by Lawyers to 4 
heads proptrr honoris respect urn ; propter defectum; propter affectum ; 
and propter delictum.” Sinwaom, p. 161 (1835.)—“ The cause of excep¬ 
tion of kindred, though good cause of (Htallenge against a Juror, is 
jot an objection to the competency of a fFi/ness.’^ Phillips* Law Evid. 
^ol, 1. p. 16. 


('*) Several Proceedings have been disapproved of in consequence 
of a ('hallenge having been over ruled, when, perhaps, the Member 
Challenged was only one of a Minority of 3 or 4 as to the “ Not- 
guilty,” or as to the highest sentenre—I think if, in such Oases, the 
J. A. were directed to send the number of the Majority as to a Findiu}* 
of “ guilty”—and the number who concurred iu the Sentence—it 
would bo seej that the Challenged Member’s Vote could not, in many 
Cases, have aOected either q Ation. In the Case of a Sentence of 
“ Death,” where 10 out of l-i^wo-thirds) must concur, if there were 
only fen concurred therein; then if the Court bad over-ruled the 
Challenge there might be a doubt—but if eleven concurred and only 
one Member challenged, there could be no doubt! 


(‘®) Clause 16 Annl. M. A. only uses the wordsunless, &c. 
appeal from a Ref/tl. Jo a Geul. Court-Martial.”—I think the words 
“of District" should be added to Clause 16—the reason holds equally Proposed, 
good in both Cases—both Sentences arc approved,&c. by an authority 
inferior to that of the Oomr. in Chiaf—and Challenges are allowed.of 
at District Courts Martial (see Challenges.) 
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Member of the Geiil^ourt-Martlal. Provided, also, 
that the Oflicer Colli, the District, or the Prisoner’s 
Regt., (^r the Captain of the Troqp or Company to 
vvhiq^ he belongs, may be President, or Member of any 
Courl-Martial to try the said Prisoner, if such Officer 
benol legally disqualilied—and provided that if appoint¬ 
ed the Prisoner may Challenge such Officer; such 
Challenge to be decided by the Court before which it 
shall be made,” 

6.—The J. A. has the right to Challenge as well as 
the Prisoner, and several instancq^ of his so doing have 
occurred. C’) 1 think if a List of the Presidei^f and 

i. Members was given to the J. A. and to the Prisoner, 
a few days before the Trial, many Challenges may be 
avoided—and much inconvenience be prevented : for, 
where there is no want of Officers, it would be bette* 
if a really valid objection could be made known to the 
Oflicer ordering the Trial; and be settled, without a 
Challenge in open Court. (’®) In one Ca.se, the Officer 
tried, had the IVesident and all the Members from dif¬ 
ferent Stations—and not one from the Station to which 
be belonged: ('^) as the Matter to be investigat¬ 
ed, had been long the subject of conversation at the 
Station. 


('^) And on the trial of a Captain of the Ma(tfl|7th Li{;ht Cavy. 
—Confirmed by the Coiur. inCliief (Lt. Oenl. Si^n. W.O’Callaghan) 
6th Feb. 1832—H. £. observed two Ofiieers detailed as Members 
of the Court, subjected themselves to a Challenge very properly 
made by the J. A. on the part of the Crown, as pnvate 
^dvisers, (Jounsetlor'i and Associates of the Prisoner to be tried up to 
the very day of Trial, one of them had the discretion to request to 
withdraw ; the other, however, thought fit to persevere, until removed 
by order of the Court, and was desir^, under such circumstances, 
to “ swear to administer Justice, mllioul Partiality, Pacor, or 
Affection” 

('*) On the Trial of Lt.-Col. Bell, at Madras, Ist Nov. 1809—he 
objected to an Officer—and appealed to bis delicacy, notdonbting his 
Honor—the Challenged Member did not admit the force of the objec¬ 
tion—Lt.-Col. B. consented to withdraw the objection—but the Court 
admitted the validity of the objeotiou. He was afterwards.fouad to be 
a material witness for the Prosecution. 


('■’) G. O. C. C. 26tb Jane, 1835—at Meerut. 
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Assembly op the Court—Members 
NOT Presej^I', 

All Members appointed in Orders must attend, and 
if they are not all present, the Court shoold adjoarrt. (') 

Tile non-uttendancc is a disobedience of Orders, and 
liable to trial and punishment. Where on Service, 
on a Revision of the Finding- and Seiilence of a Gene¬ 
ral Court-Martial, all the Members -were not forth¬ 
coming, the Court proceeded with the Revision; 
there being the legal number present. (’) But the 
wile is, that if a Member cannot attend, a Medical 
Certilicate should be forwarded to llic A. A. G. or Medical 
other Station Stall'; but if the Court has assembled, Ceinficaie. 
to the J. A. (^) 


Reading of the Orders, Warrants, &c. for 
THE Assembly^ of the Court. 

It is not necessary to do more than record that the 
Orde rs for the Assembly of the Court were read, and 
not the words of the Orders. (‘^) The Warrants are 
read and recorded as having been read—see Jurisdic¬ 
tion ante. 


Charges Read—Pj^ea of the Prisoner. 

The Charges being read, the Prisoner is called upon 
to plead—the u*al Plea is “ not guilty”—if he refuse 

(‘) On till* Trial of Asst. Surgeon H,, 2n(l or Queen's Royal Regt. 
u Member ivas absent “ M'itbout any reason being assigneil”—H. E. 
the Uonir. in Olnef in India reraarked-that “the Court ought to * 
Lave been adjourned until Capt. C.’s absence had been perfi'Vtly 
accounted fur^ and the cause of his absence, and the reason fur pro¬ 
ceeding without his being present, ought to have been recorded’’— 
G. O. K. T. No. 923—Ist Oct. ISSr,. 

(®) The Case of “ De.<«ertors to the Enemy” tried at Blmrtponr— 
See G. O. C. C. Jaiiy. 1S26, pp.-29, 3.jv The fact was the Diiisions 
had changed gruiind, aud some Members did not know of the order to 
revise ill time. The Court consisted of 13 Oilicers. and Biiurtpour 
being out of the Company’s possessions, a less number of Oilicers 
formed a legal Court. 

(^) A List of the Members should bo sent tothe A. A. 0. or Station 
Statl'2 or 3 days before the Trial ; as at large Stations, delay ensues 
if not sent before,—that the J. A. im^ have the List in time. 

(*) Circular Lr. Ollg. J. A. G. No. 4TG, 12th Sept. 1835. 
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Misooiuer. 


Mate. 


fo plead, the Court may Order a plea “ of not guilty” 
to be re|prded. (^) it is usual to advise a Prisoner 
to plead “ not guilty.” If the Prisoner plead a 
“ Misnomer,” the Court may ask the Prisoner what 
is his real name, and call upon him to plead to the 
amended Charge. (’) The J. A. should, always, be¬ 
fore the Charge is read, say to the Prisoner, “ are you 
properly described in the Charge,” reciting to him his 
name, number, and designation. If the Prisoner should 
stand mute by “ the visitation of God *'—it would be 
wrong to proceed with the trial, till the fact be esta¬ 
blished whether it be true or not. {®) 

(•'*) 9 Geo. 4, c. 74, s, 15. 

(®) Some are of opinion that the Plea of “ Guilty” if made, should 
he recorded, lint RlHy, Courts arc ordered to take Evidence—Geul. 
Eegn, and Orders, p. 202, so that the Case is difl'erent from that in a 
Court of Law, where they proceed to pass Sentence, or close the Trial 
at once—the plea, Guilty” if recorded, does not close the Proceed¬ 
ings of Mily. Courts. 

P) 9 Geo. 4, c. 74, s. 11. Thus where the Prisoner was styled 
John and said his name was James-the J. A. altered it to James in 
Court, 0. O. C. C. lOth Ott. 1832. 

(®) See, Case of Private Ralstone, H. M.’s 69lh Regt. G. O. C.C‘ 
9lh Nov. 1818, who pleaded “ Insanity'*—the Comr. in Chief ordered 
a Medical Committee to be assembled. It is best for the Court to 
call before them the Medical Officer of the Corps, and even any other 
Medical Men, or others, who can decide the point. Capl, Simmonst 
p. 179 (1835) says “ should a Prisoner stand mute by the visitation 
of God, though the Court proceed to trial as if Ae had pleaded not 
Guilty ; yet it is a point undetermined, whether judgment of Death 
can be given against one who had never pleaded, and who can say 
nothing in arrest of judgment.” 4 Black. Com. 524, but, let me 
observe that— 

the Common Law, if it be doubtful whether a Criminal 
who at his trial is in appearance a lunatic, be such in truth or not 
the fact skait be investigated, (I Hawk. P. C. c. 4.) Audit 
appears that it may be tried by the jury, who are charged to 
try the Inilktmeiii /” Cl Hawk. P. (1. c. I, s. 4, Note S) And 
if it be found that the partv only feigns himself-mad, and he 
refuses to answer or plead, ne shall be dealt with as one who 
stands mute.” (1 Hawk. P. C. e. 1, s, 4.) So that the Court should 
adopt the course above stated, which saves time ; and it would 
indeed, be .useless waste of time to take Evidence as to the 
Crime, till the question as to whether “ compos" or noncompos," be 
established; whether, in fact,he is a being responsible for his Actions. 
If the Court find him “ non-compos”-they should report the fact, and 
the Gciil. or other Officer would place the Prisoner under proper care; 
and report the Case to the Adjt. Genl. 
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Witnesses Withdraw—till Called. 

It is usual to direct all Witnesses to withdraw, till 
called into Courf to be examined. If any disobey 
the Order (which the Adjt. of the Day should pre¬ 
vent) it will always be a question with the Court, 
whether, according- to the nature of the Evidence, 
such a Witness shall or shall not be examined. If a 
spectator be in Court daring the trial, and without 
previous notice, is desired to be examined by either 
party; his having been in Court, unless premeditated, 
should be no bar to his examination. (^) But, if the 
Court see reason to object to his examination; they 
should record their reasons for so doing. 


Publication op Proceedings. 

There has never, I believe, been a Prosecution, for 
the Publication of the Proceedings of any Court, not¬ 
withstanding a prohibition to the contrary ; because, as 
Courts are open to the Public, it has been conceived 
that mure real Justice than Injustice does result from 
their Publication. The only notice I am aware of has 
been by Fine imposed (’°)—but Military Courts have 

(®) The not retiring is Contempt of Court; but as the Courts 
of Law have only within the last 20 or 23 years ever, and by 
applicatiou of the parties, ordered the Witnesses to retire ; and 
sometimes, declared that any found in Court should not be 
examined—it is in fact, not a Law, but the Practice of Courts, 
when asked by Counsel, &c.—still, the exception to a witness being 
rather to his Credibility than to his Competency—I would not reject 
such a Witness—except in extreme Cases—It can always be made 
to appear, what Weight is due to his Testimony—by askfng— 
‘‘ Have yoa*aot heard such in this Court,” aud “ did you ever 
hear of it before, Ac,” 

• ('®) Mr. Christian in his Edition of Blackstone, vol. 3, p. 151, Note 
6, observes ‘‘ it is not a libei to publish a true account of the Pro¬ 
ceedings of a Court of Justice.” 

In the Case of Mr. Clement, Proprietor of the Observer, Sunday 
Newspaper, for publishing the Proceedings on Thisllewood and Ings, 
while other persons remained untried—and contrary t,o the order of 
the Court aud to the obstruction of public justice (Old Bailey—C. J. 
Abbott) the Court imposed a Fine of 500£—on 29th Jauy., 1821 
the Atty. Genl. showed Cause against the Rule obtained in the Court 
of K. B.—the Court unanimously mfused the Rule; and gave as their 
opinion that the Fine was legally imposed.” 
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COUNSEL FOR PRISONER. 


Reporters. 


To all Pri¬ 
soners. 


no such Power. There may be ^reat good arise from 
the publication ; but, then, they should be without any 
Comments, till the Court have closed their Proceed-* 
iugs. (") I hope the time has arrived, when cpieslions 
are judged by all Courts according to the real merits 
of the Case ; and upon the Evidence alone. Ueporters 
have often been allowed, but cautioned not to publish 
till the Trial should be over. 


Counsel for the Prisoner. 

It is the Custom of the Army to allow a Prisoner 
before any Court to have an Adviser, and what is grant¬ 
ed to the Officer is equally allowed to the private Sol¬ 
dier. (*') I do not mean to advocate Litigation on the 
part of any one; but, if a Soldier requires the Aid of a 
Comrade, let him always have it. The J. A., or Court 
will always prevent any improper interference taking 
place. (*^) 


Daring the above Trials it became known that one of the witnesses 
for the Prosecution was m informer} and facts were disclosed, to 
prove him wholly unworthy of all Credit.—See Edinburgh Rev. No. 
79, p. 204. See P. C. M.‘(1825) p. 446-7. 

(") On the Trial of Col. Dennie, H. M's 13th Light Infy. he asked 
leave to publish the Proceedings daily—the Prosecutor objected ; and 
the Court refused permission—the fact is, thq Court could not give 
permission.—The arguments used against the puhlication nre two, 
chiefly—1st, that the evidence given hy witnesses on a trial may he 
read by those to be examined in the same trial, or other similar trials 
pending; but, I think, a little experience will prove, that any one can 
detect evidence given under such knowledge; 2ndly—As the minds of 
the Members of the Court, are lial)le to a bias from observations 
made on evidence, or exaggerated Statements, Remarks should not be 
made pending a Trial ; but, if made, they cannot influence the thinds 
of ths Mef/orii/j of the Court—and, at the present dliy, Members 
judge upon the Evidence only—See Defence. 

('») See “ Counsel for Prisoner"—and “ Amicus Curim," the 
former substituted for the latter. 

(**) There are usually some who are termed “ Lawyers" in every 
Regt., but these men ofteu do the Prisoner more harm than good. 
I argue for the use, not the ahvse of the privilege. It has been long 
agitated to pass an Act to allow of Counsel to all Prisoners tried for 
all Criminal Offences—the Act will doubtless be passed—as the 
Anomally (which Blackstone reprobated) should not exist, that a 
subject may have Counsel in an Ac(^m to recover Sixpencef and to 
make a speech—but not when tried for his Life ! 
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Contempts op Court. 

In open Court are ponishable by Mily. as well as 
Civil Courts. But when a Mily. person is to be 
committed it must be by the Court and not by the Sole 
authority of the President. ('^) With regard to per¬ 
sons of a Civil capacity, if they commit any Contempt 
of Court, they are liable to Fines and Imprisonment; 
(1*^) but, this must be effected by the Aid of the Civil 
Courts, on representation to, and through the Comr. in 
Chief, If such a person refused to leave a Mily. 

.Court, and was interrupting their Proceedings, there 
can be no earthly doubt of the Court’s Power to com¬ 
pel his leaving the Court, even by force. As to il/i/y. 
persons—the Officer should be placed in Arrest and 
the Soldier ordered into Confinement. (''^) 


Charges—why should not be read to 
Witnesses. 

Though Charges have been usually read to Witness¬ 
es at Alily. Courts, it is not the practice of Criminal 

{}*) In tlieCaseof Gunner Green, IstT. 1st B.H. A., for having on 
bis Trial nsed menacing gestures to, and for gross disrespect to, the 
Court, iu having, after having been repeatedly warned to be silent, 
and to conduct iiimself properly ; made use of intemperate language, 
and interrupted the Proceedings;—the Court was cleared and ordered 
the J. A. to draw up a Charge to the above effect—the (^ourt was opened 
—■and the Charge read to the Prisoner—after passing Sentence on the 
Charge under trial (I year’s Solitary Confinement) the Court passed a 
Sentence of 500 Lashes for the Contempt—G.O.C.C. 12th July, 1827. 

In the Case of Private Jas. Wilson, Kiir. Regt. tried by a Genl. 
Court-Martial, before which he used highly disrespectful language— 
(diarges were exhibited and he was punished for the Contempt—by a 
Sentence of Corporal Punishment in addition to a similar Sentence for 
the Charge ^Mutiny) under trial—the Comr. in Chief disapproved of 
the double infliction ;as, in fact impracticable.—0.0. 0. C.Ttb Oct. 
1825. 

('•*) G. O. C, C. 20tli July, 1829—the 94lh Ann], Article of IVar 
requires the President, in Case any Member uses any interoperate 
words, to direct the same to be taken down—and reported—the 
President should keep order; but every Act must be that of the Court. 

(’®) 4 Black. 126. 

(’'^) W'hether Witness, or Spectator, &c. As to any Member 
acting in Contempt of the Court, though Art. 94 does not point out 
more than the “ making a report”—still, if a Member were outrage¬ 
ous, the Court must compel such ftleuber^ I conceive, to leave the 
Court and should adjourn. 


Civil Persons. 



142 


ADDRESS ON PROSECUTION. 


Not in Courts 
of Law. 


Order of 
Evideuce. 


Temperate. 


Courts to read an Indictment, or any part of it to a Wit¬ 
ness—and in Mily. Courts has been objected to by a 
J. A. C®) If improper in one Court, it must be so in 
another, it is calculated to put words into the mouth 
of a Witness. The better course is, to omit reading* 
the Charge, and to ask the AVitness such questions, 
as “ were you on duty on such a day—if so where and 
what occurred(‘^) or “ where were you on sucli a day.” 
If au OtFjcer be the AVitness, questions may be easily 
put to lead to the Charges. And the examination by 
questions and answers is often the best mode. If there 
be a dull, stupid Witness, let him declare what ho 
knows by narrative. 


Opening the Case for the Prosecution. 

In ordinary Cases, there can be little need of any 
Address by the J. A., or Prosecutor—AVliere lliere are 
many Charges, or Counts, an Address is sometimes 
very concisely made to explain any thing wliich may 
be necessary as to the Order of taking Evidence ; and 
it is best, when such be dune, to introduce each with 
a few words of explanation ('®) rather than to make one 
long Address—nor, need more words be employed in 
such a Course. 

A Prosecutor, sometimes disclaims any object but 
the good of the Service in bringing forward the 
Charges^-the less said the better on such a subject ;as 
the result will best prove the intention. 

But, one thing is most clear, that no iutemperate lan¬ 
guage should be made use of, or be allowed by the 
Court. Vituperation may prejudice the mind of the 
Couit against the person who uses such I'anguage ; 
while nothing but good Evidence, and clear reasoning 
applied to the Case, under investigation, will avail. 

(”’) Private Richard Power, Slat Foot, tried for Murder at Meerut, 
8lb Oct. 1829-7See G. 0. C. C. 2 Nov., 1829. 

(**) And, if necessary “ do you know the Prisoner.” 

(^) A long " Opening Address” detailing facts relating to many 
facts ia useless, as the Court will not recollect the particular part 
which applies to Charges investigated, perhaps, several days after 
the Address has been read. 
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Nor, shoald tho time of a Court be takeu up by a 
long Address, which, if it tends to prejudice the Court 
against thespeaker, may injure the Cause of Justice. (*‘) 
The Address is*not Evidence; it is Evidence upon 
which the Court are to decide! and ** a fluent elocu¬ 
tion is not always a proof of intrinsic good sense” 
When there is a Case of Murder or other Civil 
Crime to be tried, it becomes necessary that the, 
J. A. (“■) should inform the Court briefly as to the 
particulars of the Case; and such legal bearings of the 
Case as mav assist the Court in eliciting the Truth— 
'and, if any Witnesses arc not forthcoming, or there 
be any want of the usual Evidence—to inform the 
Court the reason, why not producible, (for Incidents, 
see Miscellaneous Matter A. B, C. at the end of this 
Work.) 


Defence. 

1.—There is nothing which tends so much to injure 
any Man’s Cause as Anger; (-3) therefore, in writing 
a Defence, I would strongly recommend every Officer 
if he writes his own Defence, or employs another, to 
be temperate in language—and to read it over care¬ 
fully, before it is read in Court. It is obvious, that the 
object of a Defence is to answer an Accusation made;tbat 
Accusation unless supported by Evidence will fall to 
the ground—hence, the first consideration is the Evi¬ 
dence—and it has been remarked of a great Man ("^) 
that he owed his rise to bis tact in looking at the weak 
points of a Case, and labouring to convince the minds of 
his hearers on such parts as had the least Evidence to 
* 

% 

Hen^ do I object to private Prosecutors ia general. If lie is 
violent the Prisoner may with an ancient author say— If he proceeds 
to stale'what he pleases against me, he shall have soinething i» return 
which it will not please him to hear.** 

(**) In such Cases the J. A. is the public Prosecutor—for I con¬ 
ceive the “ Circular” (See Miscel. Matters—“ Judge Adtt**) to 
apply to Milg. Cases only—If he is to be Prosecutor in the most 
difficult why not in the most simple Cases—where good temper is so 
necessary an ingredient in the Character. 

(^) It has been well said that “ He who snbdues his anger, 
conquers his greatest enemy.” * 

(2*) The late lit. Hon. Mr, Percfval, who was bred to the Bar, and 
afterward Prime Minister. 


Cases of Mur¬ 
der, &c. 


No Anger. 
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DEFENCE. 


Chief poiutd. 


No aitark on 
third persuus. 


support them; or which depended upon illustrative 
Argument: leaving the indisputable facts untouclied. 
Hence, results the inference, that were the Officer 
knows that the Evidence is morally certain to be in his 
favor in certain points, he will act wisely in touching 
on them, though forcibly, at no great length-—and give 
his chief attention to the weakest parts of his Case. 

2. —There is, usually, a friend to* assist the Officer 
or Soldier, and the Officer has always the means of 
reference to the Evidence, if he has not himself, or by 
some friend, taken down the Evidence, flo should 
note the Evidence on certain chief points, (■^) and 
bring all the Evidence and Proofs pro and con to bear 
on the Case, and analyse it. To write a Defence from 
recollection, after reading the Evidence over hastily— 
may belong to great minds, and may often be done so 
as to give a pretty just representation of J|jje facts of 
the Case, and, to casual hearers, be found to be a well 
writlen-reading-Dcfence~but, to the attentive ears of 
the Members ofaGenl. Court-Martial, \\\c. suhstame 
will not do—they should have the precise words of quoted 
Evidence —besides it looks mure honest to quote cor¬ 
rectly; and misquoting, can deceive no one but the writer! 

3. —Care should be taken in commenting upon the 
Evidence, not to attack third persons not concerned in 
the trial; and even with caution, on the evidence 

.(kC®') As it is a well knowa Mily. Maxim, “ to attack your enemy 
in his Weakest point”—I cannot recommend a better rule to Mily. men. 

(“) See “ t'ounsel for Prisoner”—Miscel.' Mutter, no man can 
take down the Evidence, and, at the same time, conduct his (lase. 

(^) 1 must recommend the plan of marking the pages, and the 
letters A. B. C. 4>i.(!.,to such points—see p. Hi of my 3d VVork (1834 
Note 37.) Such little minutia: may, to great minds appear trifling— 
but we all know that to unravel a Webb, we must proceed with cure 
and attention. The human mind is more likely to recollect great and 
inipi^rtant, rather than minute, facts—hut cases of moment, and great 
Cases are composed of a number of little parts, which form the whole. 

(®) As Members take notes, lliey cannot be deceived—and before 
passing a verdict, they can refer to the Evidence. 

(="*) An Oflicer who, in his Defence, attacked the Brigadier Comg, 
the Station who was neither the Prosecutor or Witness in the Cause 
advancing against him “ several deeply disgraceful imputatious 
against his Character—the matter slanderously alleged against him 
being utterly unconnected with any question before the Court”— 
sentenced to be discharged G. O. C. C. 4th Sept, 1821 (former trial 
25ih .Fuly, 1821, on which he was acquitted— (See Case Book, 
(Hough) 1821 (pp. 459,732.) 
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of the Prosecutor, or his Witnesses—1st, because, if 
either, as it is termed, “ break down” in their evidence, 
it is easy to prove tlie fact by contrasting^ their evi¬ 
dence with that df others, and with those for the De¬ 
fence—2nd, if you have any doubt as to their evi¬ 
dence, and do not feel strong* in your own, it is doubly 
wrong to strengthen your adversary’s Cause by au 
angry attack by bringing Itis strong points into 
prominent notice. Nor should you-travel out of your 
course, or state that which is either not capable of 
proof—unknown to any one—or beyond the bounds of 
' rational belief. 

4.—It has often been said, that a well written 
Defence will go a great way towards an Acquittal-— 
and owing to a belief of the truth of this assertion— 
ingenuity and talents are called into action ; as if the 
most ableJDefence addressed to the passions and sym¬ 
pathies of the Court, will countervail good, sterling 
Evidence. T would advise no one to trust to such 
an “ illusive dream”—but to make an honest Defence; 
and to trust to the justness of his cause. If the Case 
is a had one, and it be a first fault (3^)—and, the Officer 
be young and inexperienced—'Or, has Character or 
Services to produce in mitifjalion —such an exhibition 
will more likely produce a favorable result, than any 
attempt, without strong grounds, to impugn the 
Credit of Witnesses ; or to impute malicious or impro¬ 
per motives to the Conduct of the Prosecutor ; or of 
harshness on the part of the superior ikuthorifies. 
CConsult also, Miscellaneous Matter al the end of 
this Work,) 

^30) Pop as the Proverb .says—“ Patience, when too often outraged 
is converted into madness.” 

(3*) Undoubtedly, such men as Lords Erskine, liroughann and 
many other eminent men would elFect more thau mon of ordinary 
uiiuds, but if the evidence be really, strongly and clearly against a 
Prisoner, they would fail, as to an Acquittal —(bey might decrease 
the damages in a Civil Action; and in Political trials, often succeeded 
in a way which cannot be efl'ected at the present day—ns Juries are 
more enlightened—talented speakers mako more impjression on the 
ears, than on the minds of a Jury ; unless there be evidence iu favor 
of their arguments ; for rhetorical eloquence will not prevail; unless 
there be doubtful evidenceiu which Case, the doubt is given iu 
favor of the accused. • 

Though Lord Colliogwood said he never pardoned a first fault. 

T 


Honest 

Defence. 
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CHARACTER OF PRISONER. 


General Cha* 
racier. 


lulenlion. 


Character of Prisoner. (”) 

“ In trials for Felony and Higli Treason, and in trials 
also for Misdemeanors, tlie Prisoner i^always permitted 
to cull Witnesses to liis general character; and in 
every case of doubt, proof of jfood character will bo 
entitled to great weight. The impiiry as to the Pri¬ 
soner’s general character ought manifestly to bear some 
analogy and reference to the nature of the Charge 
again.st him.” “ For it is general character alone 
which can aflbrd any test of general conduct, or raise a 
presumption that the person, who had maintained a 
fair reputation down to a certain pcrioil, would not 
then begin to act a dishonest or unworthy part. Proof 
o\‘particular transactions, in which the j)efendant may 
have been engaged, is not admissible, as Evidence of 
his general good character.” “ In cgses where 
intention forms a principal ingredient in the Offence, 
a wider scope is allowed. On a charge of Miirder, for 
instance, expressions of good will and acts of kindness 
oil the part of the Prisoner towards tlie deceased, are 
always considered important Evidence, us shewing 
what was his general flispostlion towards the deceased, 
from which the Jury may be led to conclude, that his 


(®^) See Miscpllaoeous Matter. 

P*) “ On a charge for slealinif, it would be irrelevant to inquire 
into the prisoner's loiiaOti vr Itunmnihj; or on a Ohaifje of high Treason 
(Vhu'iler, 6(C.) “ it would be absurd to inquire into his honesty in 
private dealings.” 

(•*') *' It frequently occurs, indeed, that Witnesses, after speaking 
to the gc'uerul opinion of tlie Prisoner’s character, slate their personal 
experience and opinion of his iioncsty ; hut when this Statement is 
adiiiitlcd, it is rather from fuvor to the Prisoner than strictly as 
eudence of Geiiend (Miaracler.” And Lord flUenhoroii^'i said, “ It 
ivMitii bodaniTcrous as a precedent to permit particular instances to be 
given It) eudi-iice win re there ran hav^ been no notice." Ste.Tr. Ld. E. 
vol. 31, p. P.iy, and Ld K said on another trial—“ G'eneral character 
is eviden"?, butwluilier this departiupiit may have been conducted 
in the best manur-r possible is nothing to the purpose. What was his 
general i liaraiterfor/nltY/ri/y is the question.” /M, p. 309 ; and to the 
Q. “ Had you, any opportuuity of seeing in what way he conducted 
tliefr.uisaeiious of that Depait.” ? A. We had several transactions 

witli him.”- M. E.said *' we cannot go into that.”—-Q “What was 

Ills genenl fbaracter and reputation?” A. “I have always heard it was 
very good in his official capacity’' Q. “ In yonr transactions did you 
find it so?” A, “ Most perfectly so.” Vo.^ p. 310. 
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intention could not have been what the Charge 
imputes.” 


Charactrr op Witnesses—Credit 

IMPEACHED. 

1. —The party, against whom a Witness is called, 
may disprove the facts slated by him, or may examine 
other Witnesses as to his general character. To 

.impeach the Credit of a Witness, you can only examine 
to bis general character, and not to particular facts. 

2. —i'll the case of tije iucompelmcy of a Witness 
owing to infamy of character, and which may not be 
known till tifier he has been examined, it is declared 
that—the Conmcliou of an infamous Crime, followed 
by Jiidc/menl, disqualifies a Witness from giving Evi¬ 
dence in Courts of Justice.” This is strictly a legal 
objection, to be supported by strict legal proof. ( 

(■*) Pliillips Law ofEv., vol. l,p. 1G5. 

('”) “ The reason given is, that every man may be supposed capable 
of supporting his (fenernl character,' bnt it is not likely he should be 
prepared to answer to particular facts, without iiulico ; and unless his 
general character and behaviour are in issue, he has no notice. If 
a witness ou being questioned, whether he has not been guilty of a 
felony or of some infamous crime, deny the charge, the parly, against 
whom the Witness has been called, will not bo allowed to prove the 
truth of the charge: such evidence is not admissible, cither fur the 
purpose of contradicting, or of discrediting him. This principle has 
been ealablishod by many Cases of great authority. You are to ask, 
what is his character and repulalion, Phillips, vol. 1, *i77. 

(30) [jy tijp production of the Record “ not only of his (Umriition, 
but of the Judgment thereon ; for the conviction may possibly (i.ivo 
been quasljcd on a motion in arrest of judgment. An admission by 
tlie Witness himself, that he had been convicted was held iusuflicieut. 
And an admission by a Witness, that he has been guilty of Pcrjurif^ 
on another eccasion, is no objection to his Compefeneg, whatever 
effect it may have on his Credit,’* Russell, vol. 2, 59-1. “ Records 
are proved either by producing the Record itself, or by Copy/’— 
Russell, vol. 2, 720. 

In Mily. Cases, if tlie Record were required from the J; Adv. 
Genl.’s OlRce—a Certified Copy of the Charges, Finding, Sentence, 
and Confirmation (including the date of order and authority to hold 
the Court and date of confinnatioii) signed by the J. A. G., ice. would 
be sufficient—and should be so declared legislatively: The meaning 
of thft term “ Record” is this—The lodittment is on Parchment— 
when the Foreman of the Jury returns a verdict of “ Guilty’’—the 
Clerk of the Arraigns, records->Verdict “ duillii" and when the 
Judge has passed Sentence, he then records sentence Death/* or 


By Witnesses. 


lucompetency. 


No notice. 


Character and 
Repiiiiitioii. 

No ndftii^sioa 
by Witness. 


Proposed. 
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DECISIONS BY COURT 


By a Majority. 


Questions to be decided by the Court. 

Captain Simmons states that (‘) “ Tlie Majority of 
Votes decides all questions as to the admission or 
rejection of Evidence, and on other points involvings 
Law or Custom ; and in such Cases, where (he Voles 
are equally divided, the custom of the Service, and the 
necessity of the Case, justifies the decision of the 
question on the side on wdiich the President may vole” 
—though he admits that as to the Finding or Sentence, 
“ should the Court he reduced to an even number, and 
be equally divided in opinion, the premiling enstom* 
of the Army is, that the Prisoner should have the 
benefit of an Acquittal.” (*) I cannot see why there 
should be a distinction between the two Cases. 1st, As 
to the mode of proceeding—The proposition is either 
made by the J. A. or Prosecutor, and nniy be objected 
to by the Court or Prisoner. If the Prisoner deem it 
unjust to his cause he may, no doubt, state it—but, as 
the Ally. Genl. or Counsel for the Crown, usually 
takes his own course, unless deemed by the Court to be 
illegal, when the Judge or Judges interfere—so fn 
MUy. Courts, it ought to be determined by the J. A. 
and Court, what the mode of proceeding shall be, (3) 
but, in either Case, the mode of proceeding, whether 
a question shall be put—or be rejected—or “ on points 
involving- law or custom 2iid, As to the admission 

Transportation” &c. There is no Eddence on the “ Record 
I, therefore propose a legal mode of acting for .Courts. It would 
be useless to send to a distance of 1000 miles, perhaps, the whole 
proceedings extending, mey be, to 5 or GOO pages, besides the waste 
of expense and dplay*; the former would be sent by the Letter Dawk, 
the latter by “ Dawk Bangy,’' and the Court, besides, have nothing 
to do with the Evidence, or justness of the Verdict, 6lc. so recorded. 

(>) p. 13-4(1833.) « 

(^) p. 214, Do. 

(^) It would not be legal on the part of the Prisoner to object to 
evidence being taken Charge by Charge, the usual practice—or on 
one Charge before another—or to Examining Witnesses out-of their 
turn—Medical men—or those who may be about leaving a Station on 
duty, or leave—their Evidence not being required on the Defence—or, 
(where, the Prisoner consents) to cross-examine them, instead of 
examining them on his defence. 

(■') These are, sorely, in the province of the J. A. who, if he can, 
produces authorities ; or states the Law or Custom—the Court mat/ 
overrule his opinion—and if they erred, the Prisoner would benefit 
by it. 
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or rejection of Evidence or Questions—we will suppose 
the Prisoner to object; surely the Evidence, or Ques¬ 
tion if admitted the Casting, ot double Vote of the 
President is as much wrong in principle, as to admit 
of his Casting Vote as to the Finding or Sentence, 
which Capt. S, disallows—since the admission or 
rejection may hear upon the Finding. (^) But, as 
Capt. S. does not quote a single Case in support of 
the “ Custom of the Service” (•*) I must reject the Cus¬ 
tom as it is not proved. (^) And as to the “ Necessity'^ 
^ of the Case, 1 see no necessity to deviate from the rules 

{;•) If the admission or rejection be illegal, it is true that the 
C'onir. in Chief will disajiprove of the Case to such extent, or wholly 
of the proceedings ; but why adopt an illegal course, or make a 
President equal to 2 Members ! 

(®) The AnnI. Art. 79 declares as to Regll. Cts.-Ml. the Award lobe 
by a“ Majority of Votes,and SectXlV, Art. X. sball give judgment 
by a “ Majotity of Voices.** As to the ancient Custom it is stated by 
Bruce (Institns. of Mily. Law, p. 20B) that—‘‘notwithstanding it may 
be doubted whether, whatever punishment is decreed, should not be 
consented to by a lijnjorily of the Members ; that the President is to 
have a Casting Vole, viuti formerly expressed in the Articles of War ; 
end though it is now discontinued, yet it is not to be considered as a 
Statute repealed ; but is still in force by the Custom of the Army,** 
p. 209 M, S. J A. G. O. 

Sir C. Morgan (formerly J. A. G.) declared that “ It is now held 
at the Horse Guards, that a President has «o Costing Voice”—note 
pubd. by “ James” in his Edition 1814 of “ Tytler,” atp. 135. So 
that, I take it to be proved, that the President has no “ Casting 
Voice” in the Finding on Sentence. 

The same rule which governs one question should be the guide in 
all Cases—the opinion given in the year 1746 by Dr. Paul to the 
Lords Coinmssrs. of the Admiralty, as to the decision upon a certain 
Debate which was put to the Vote of a Naval Court-Martial—is 
decisive—“ I therefore conceive that a Ct.-MI. should observe the 
same reosoimfiih’rules that other Courts of Justice comply with ; the 
point at issue may be reconsidered by the same Judges, and if they 
should alter their opinions, that may produce a final detenninf^tion of 
the point in question; but if the several Members of the Ct.-MI. 
adhere to their first opinion, vpon which there is an equality, I think 
the question must remain undecided.” McArthur, vol. 1, p. 434—Edn. 
1813. 

1 must presume that the Legislature meant one mode of taking 
opinions in all Cases—the Company's first Articles of War (1754) 
Section XII. Art. XI. uses the term by “ a Majority of Voices,” in 
■which the Casting Vote is not mentioned, so I presume that the 
omission above alluded to roust have taken place bafore 1746 if not 
100 years ago •, and such omission must legally, be held to be 
decisive. 

C^) Sir C. Morgan’s opinion must be 30 years old, as the note was 
on the 2nd Edn. of Tytler, puhd *10 1806-and his dictum must be re¬ 
ceived as the Custom—since no subsequent J. A. G. has altered it. 
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REPLY. 


of other Courts in so grave and important a point. (®) 
See Votes. (^) 


Reply, 

Of Right to 1.— The Reply is oi Right allowed to the Atlorney 

Aiiy.tieul. or (General. The former Advocate Geul. of Bengal ('®) 
has declared, that the J. A. G. on public Prosecutions 
has the Right; hut that other Prosecutors are aibwed 
only at the discretion of the Court. C°) T>ller at p, 
^53 declares—“ to this Statement, (Defence) outlie 
part of the Prisoner, the Prosecutor has a right to make 
a reply”—-the late Sir C. Morgan, J. A. G., in his note 
stated that the Prosecutor is allowed by argument to 
reply; hut not to bring Evidence unless now matter has 
been brought forward in the Defence. (”) It mav be 
said in Mily. Courts that the private Prosecutor, being a 
Miig. person, or Officer, even if he prosecutes another 
Oflicer for Misconduct towards himself is not like a 
private Prosecutor in a Court of Law ; but prosecutes 
on public grounds ; at least that the trial is ordered on 

(^) If a qneBtion or point be so doubtful as to biive an equality of 
Votes pro and LV)»->it would surely be tbe more just course to give it 
in favor of the Prisoner—and for this purpose, 1 should hope some 
Member would always change his opinion. 

(®) Where the question will be more fully entered into—and a Pro- 
posfil will be found—to have it, legislatively, decided—The “ Vasiing 
Vole'is given to the Chief Justice by the Charter of Justice. (1774) 
Sect. IV. Rules and Orders of Supreme Court, p. 138. By the New 
Charter (3 & 4 Win. 4. c. 85. S. XXII.) the President of the Board of 
Control has, where the Coiiimissioucrs are equally divided, ‘‘ two 
voices or the Casting Vote” and so has the Gov. Geni. of India in 
Council by Sect. XLVIII. The Chief Commissioner of the Ct. of 
Requests (Calcutta) has by Proclamation. G. G. in C. 2illi Oct. 
1813. But iu tbe Court of Directors or Court of Proprietors E. I. 
Company, there is no Casting Vote. 

(*®) Mr. (now Serjt.) Spankie, Lr, to Lord Hastings, Comr. in Chief 
in India, od Nov. 1822—stated that “ where there is no other Officer 
to represent the Crown, like the Atty. Geul., the J. A. G. in public 
prosecutions is entitled to the privileges of the Atty. Genl. in reply— 
In the Courts of Law, as to prosecutors, it is in the discretion of the 
Court to allow it or not—I cannot conceive, however, that the ('ourt 
WHS justified in.if fusing to allow the J. A. to reply—Trial of Lt.>Col. 
Robinson, H. M.’s 24tb Foot, at Bombay—0. O. C.C. i)th Nov. 1822 
—and G. O, H. G. 20th. July, 1833. The J. A. was Col, Kennedy, 
late J. A. G. Bombay Army. 

And so must the 1>. J. A. G. have, upon the same principle. 

* (^‘) This opinion was given 30 years ago. See Note 7. 
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public grounds; the Conduct imputed, though ungen- 
tlemanly, being still unbecoming his public Character 
as an Olficcr, still the right is not admitted—and in the Not in tbe 
Navy never. (>') * 

2.—It was stated by a J. A. G. of the Bengal 
Army (‘^) that “ it is as much a matter of course, 
that the Prosecutor should reply^ as that the Prisoner 
should answer the Charge.” (*4) This was tbe doctrine Old doctrine, 
more than 50 years ago. In later times when the J. A. 
made a reply, there being no Evidence for the De¬ 
fence, or new matter, it was disapproved of. (*^) In the 
*Civil Courts, the right of the Atty. Genl. to reply, in 
State Trials, is laid down : but in Civil Causes, or in 
Prosecutions in the name of the King, if the Deft, only 
observes upon the Evidence, it is not allowed to PltfF. 


(’-) on tlie trial of Admi. Keppel, 17T0, the Prosecutor, Sir H. 
Palliser, wished to reply, ** as the Aduil. (Keppel) has thought 
fit, in some measure, to defend himself hy criminating me"—the 
Prisoner (iltjecled to this, on the grounds of its being unprecedented. 
The Court retired, and after staying an hour returned, when the 
following resolution was read : 

“ The Court, &c. that now it is declared the whole evidence, not 
only on the part of the Charge, but of the Jhjnice, has been closed, 
nothing further by icuy of tiddress from eilher pitrlij cun be received,” 
McArthur, vol. 2, p. 185. SirH. P. in a Speerh in the House of 
Commons, 4th L)ec. 1780, asserted that he hud n right to a Reply—• 
See ‘‘ Delufotis” on Naval Ct -Ml. 18():>, p. 230—where Mr. D. states 
that, “ the I’risoner having made his Defence, the Prosecutor has a 
Cluini, in cos'* he finds it neressary, to make a reply"— Mc.irlhur, 
is tbe latest Naval-Law Authority : while Mr. D, only quotes tlie 
Case especially decisive of there being no such Custom in the Navy ! 

(”) ffte. SuUitm, Esq., 30th .Liny. 1781, whiidi was published in 
M. C.8th h’eb. 1781. See p. Nf» to 154, M. S. J. A O. O. 

(f*) Siibsequeut to this opinion and in the time of the Marq, 
Cornwallis it was stated that “ If the Prisoner confines his Defence 
to the simple roulradiclion of the Evidence brought by the Prosecutor, 
here all tlie Evidence is finally closed ; unless the Prosecutor calls 
Wl^H^‘8SP3 to impeach the character or testimony of those of the 
Prisoner, the Prosecutor can f/ic/i observe upon the whole Evidence but 
can proiluce none. The ('onrt are ,hen to consider of their judgment; 
hut, if the Prisoner in his Defence introduces any new mutter ; or any 
Evidence nut examined hy the Prosecutor ; and has other fslhderat 
mutter to give in evidence from which his innocence i» to be presumed 
as where the allempt to prove an Alibi; or good rh'iracter ; or to 
discredit the Witnesses for the Prosecutor ; and the Prosecutor has a 
rigid to examine W itiiesses on ihistiftt’ matter.’* AdjI. Gcul.’s Ollice, 
2Gth May 1788, p. 168, M. S. J. A. G, 0. 

(>») G. O. C. C. IGth Dec. 1829,* 
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(Prosecutor.) (‘®) But there is an instance of the refusal 
of the Court to permit Counsel for the Prosecution in 
a case of Murder to reply when the Prisoner had call¬ 
ed Evidence in his Defence on the iiierits of the Case 
(^7)—so that we see that, strictly, unless there be new 
Evidence^ or some points of law, stated in the De¬ 
fence, it is not usual to reply. The Case of Trials for 
High Treason, or State Trials, stand on different 
grounds—and the Case is different between the J. A. G. 
or D. J. A. G. and another Prosecutor. 

3.—It is clear that in the Case of the Atty. Genl. 
there are besides, the Judges or Judge to inform the 
Jury. In Mihj, Courts as there is no other person to 


Od the trial of John, Horne, Clerk, on an inrormation in the 
R. n. l)j' the Atty. Gcnl. {Thurtow) for a libel 1777. The C. J. 
(L. S. said—“ now 1 will tell you what 1 take to be the 

practice. I'he nature of a reply is the PltflT’s. answer to new matter 
advanced by the Deft. The Pittf. knows his owu Cas^ ; he knows 
Iiis AVitnesses ; he opens it; he observes upon his Witnesses ; and 
lie draw's such conclusion from them as he thinks proper, to persuade 
a Jury to increase the damages. The Deft, if he only makes obser¬ 
vations upon the same Evidence, and only draws conclusions from the 
same F.viUeiice to the Jury, to lessen the damages; why then, there 
is nothing new, there is no ncic matter at all : and by ihe yractice, for 
expedition in f'/ril Causes, and in prosecutions in the name of the King 
WJth common informers, the practice is, that they don't reply where 
that is the case, lint, notwithstanding that, if the Deft, was to start 
a paint offuie, the other must he heard. If he was to throw out to 
the Jury, to catch and to surprise them, allegations of facts to which 
lie called no witnesses to prove—you recollect how many millions of 
facts you have heard urged to-day, for w'tiich no Witnesses were called 
—(how many extrinsic to the cause)—there the Counsel for the PlllT. 
may set the Jury right, and lay them out of the cause, and show that 
they arc absolutely irrelevant and immaterial. But, in solemn Trials, 
in AYflte Prosecutions, where the Atty. Genl. attends, I never knew it 
denied, but that he had a right to reply, (so in Dr. Hensey’s Case, 
High Treason,) (1758) though no Evidence by Deft—the Solr. Grnl. 
(l oV/cf) for the Crown, was heard in reply to matters alleged in the 
Defence, Ste. Tr. vol. 19, p. 13, 42 Ste.Trial—vol. 20, p 792. 

('^')Jno. Huggins, Esq., AVarden of the Fleet O. B., 20th May, 1729 
the ( uunsel for the Prisoner objected to Serjt. Cheshire (the Atty. 
and Solr. Genl. were present) replying—J/r. Jas. Pape. —“I am of 
opinion you can’t reply”—A/fy. Ge.nL—Mr. Higgins endeavours to 
show that Gybbon was the Acting AVarden—J/r. jus. P.—Mr. Atty. I 
cannot admit you to enter into any reply, but if you have any Evidence 
you may call.tliem (examined to the above fact) but no reply—iSYe. Tr, 
vol. 17, p. 363. 

When promissory notes were put in by the Judge (Sir E. Ryan) 
lie said to the Adv. Genl. “ 1 put them in, so they will entitle you to a 
reply”—the Advt. Genl. said h§ considered they would—Trial of 
Rajah Buddenautli Roy for Forgery—Calcutta, 20tb Jany, 1830. 
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inform the Court, but the J. A. as to a point of Law —a 
reply from the private Prosecutor in such a Case is of 
no use. A sumraii^ up by the J. A. may be, in some 
Cases, necessary—fhongh there be no new matter, or 
point of Law raised—but a summing up and a reply are 
very different things—the former is merely an expo¬ 
sition, in a fair and impartial manner of the Evidence 
pro and con divested of all personal allusions—the 
•alter, if made as io new Evidence, or to reply to a legal 
objection, is properly the province of the J. A.—but 
though there be no reply, there is often a Summary of 
the Evidence by the J. A., (‘^) which contrasts the 
Evidence for the Prosecution and Defence; leaving 
the Court to draw the inference from any discrepancy. 

4. —It is obvious that cases of reply have arisen 

chiefly from the admission of new Evidence, or irre¬ 
levant matter in the Defence which should not be 
admitted, and the same Rule should be strictly applied to 
the Prosecution. Copt, Simmons that “the 

Prisoner having closed his Defence, the Prosecutor is 
entitled to his reply, when Witnesses have been 
examined on the Defence, or when new facts have 
been opened in the Address, or new observations or 
inference made. Thus, though no Evidence may be 
brought forward by the Prisoner, yet should he ad vert to 
any Case, and, by drawing a parallel, attempt his justi- 
ficalion, the Prosecutor will be permitted to observe on 
the case so cited.” There should be a Rule laid down 
—I, iherefure, propose— 

5. —That no Prosecutor, not being the J. A. G. or 
D. J. A. G. shall make a Reply to any Defence, unless 
new Evidence or new matter shall have been intro¬ 
duced on the Defence. That where any point of lUw 


“ The Prosecution and Defence being closed, it has been usual, 
in India, for the J. A. to form a Summavij of the Evirlencc ; but this 
cannot well be necessary, unless the Proceedings are very voluminous 
and complicated,’^ p. 256, Ki. S. J. A. O. O. 

C'S) p. 197, (1835.) 

( 2 u^ This could not be necessary in all Cases because Witnesses 
have been examined—they may but so slightly coptradict those for the 
Prosecution as to render a reply useless —Colonel Kennedy states the 
same—“ Io all cases where a Prisoner calls Witnesses in support of 
his Defence the Prosecutor has aright to make a reply” p.81, (1832). 

U 


Summing up 
and Reply 
dilfereut. 


Irrelevant or 
new Matter 
exoluded. 


Proposed 
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or other legal objection shall be raised by the Prisoner 
on his Defence, or in any other way, it shall be answer- 
ed by the J. A. or Officer officiating as sach. That 
observations made in a Defence rerating to the Prose¬ 
cution or the Evidence, unsupported by proof not being 
Evidence, and all Courts-Martial being sworn to “ de¬ 
termine according to the Evidence*’ (■') No Reply to 
such observations can be necessary—Provided, that if 
the Prisoner has any matter to bring forward distinct 
from, and not appertaining to the Charge or Charges 
under trial, having Evidence to prove the same, the 
person so under trial shall be at liberty to submit sucli 
matter to the consideration of the Comr. in Chief, in 
the usual manner—Provided, also, that the Prisoner 
under trial may urge, concisely, in his Defence, any 
mitigating circumstances for the consideration of the 
Comr. in Chief; (**) or examine Witnesses as to Cha- 

See para. 11. racter, or as to Services ; and produce Testimonials 
relating to such facts—Provided always, that it shall not 
be competent to any Mily. Court to receive Evidence 
as to any extraneous Matter, or any which is irre¬ 
levant to the Charge or Charges submitted to the Court 
by competent Authority. 

No Reply in (J, —a Reply is not allowed in the Navy, I do not 

® see why it should be in the It must be clear to 

any one that the Prisoner being charged with the com¬ 
mission of a certain Offence or Crime, the natural course 
is to adduce Evidence strictly bearing on such Offence 
or Crime, and to confine the proofs to the points con¬ 
tained in the Accusation. We are not to consider the 
case on the principle ofa bare legal question. The 
object is not to debar any Military Officer, &c. from 
the privilege of that justice which is the Cioil Right of 
all British Subjects—but, as Mily. Courts' should bo 
conducted more concisely, and be divested of those 
minute technical rules which belong to the Civil 
Courts—the object is to render Mily. legal Proceed¬ 
ings more simple than prevails at the present day. It 
may happen, as has often been the case, that ulterior 

Oath of Members p. 96. Appendix AnnI. Art of War. 

Upon fvhich, if the Ofliohr, &c. submitted that he had Evidence 
to support such allegalions, a trial would moat probably be ordered. 
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proceedings may arise out of those nnder investigatioo 
--but, why hamper the present Case with an inquiry 
into foreign, or extraneous matter ! 

7. — Capt. Simmons says Where Witnesses are No Rrjoinder. 
introduced in the Reply, a Rejoinder is permitted ; 
wherein by argument and deduction, he may endeavour 
to invalidate their effect; to which object be is strictly 
confined ; but the Prisoner is not permitted to call fur¬ 
ther Evidence. Colonel Kennedy states “ But 
it no Evidence has been adduced on the reply it seems 
clear that the Court ought not to permit the Prisoner to 
Rejoin ; though perhaps, in Cases where a Rejoinder is 
admitted, it might, without deviating too far from the 
regular course of proceeding, allow the Prisoner to 
make the Rejoinder after the Reply." Capf. Simmons 
(^®) states, “ to an extent limited by the Arguments of the 
Prisoner, the Prosecutor is allowed a second reply, or 
Sur-rejoinder, (®'^) as it is sometimes called. It is a rule Or Sur- 
in Civil Courts, equally observable in Mily., that the 
party which doth begin to maintain the issue ought to 
conclude.” I certainly never heard of a Sur-rejoiuder 
in any Mily. Court—and no work on Mily, Law, 1 be¬ 
lieve, has used the terra. 


(®*) p. 200, (1835.) 

(®‘) Tlie re-establishrnent of the Credit of Witnesses impugned I 
hrre omit, as it is universally allowed. 


(“) p. 87, (1832.) 

(“6) p. 200, (1835.) 

(®^) Col. Kennedy, p. 87 (1832) remarks—“on what authority Capt. 
Simmons has stated in his Work, p. 196, (but p. 200 of his last viurk) 
that the Prosecutor is allowed to make a reply to the Rejoinder, and 
the Prisoner to Sur-rejoin, I am at a loss to understand, for 1 never 
heard or knew of such a circumstance occurring at any Court-iVIilrtial. 
On the coittrary Cts.-Martiul have been in the habit of allowing 
Rejoinders under the impression that the Prisoner’s addressing the 
Court last was favorable to him”—Cof. Ken?iedy adds—“ As however, 
the prisoner cannot at this stage of the trial adduce any further 
evidence, except for the purpose of re-establishiDg Ibe Character of 
his Witnesses if their credit has been impeached by the Prosecutor, 
it seems obvious that the Prisoner is not deprived of any advantage 
in not being allowed to make a Rejoinder, for an address that could 
be nothing more than a recapHulalion of what has been slated in the 
Defence, is not likely to make any impression at a Gi, Ct.-Sll.” 

1 certainly never heard of a “ Sur-rejoinder” till used by Captain 

S-, and 1 hope it will be confined to the litigation of the Civil 

Courts. 
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Miljr. Writers 
disagree. 


8. —-Sir C. Morgan states that if the Prose¬ 
cutor in his reply introduces perfectly new matter 
(which in strictness is irregular,) without calling Evi¬ 
dence, it is but fair either that the Court should stop 
the Prosecutor from going into such new matter, or if 
he is permitted to go on, to hear the Prisoner afterwards 
in reply to such new matter.” 

9. —The Writers on Mily. Law allow of a reply upon 
diflerent principles — Sir C. Morgan (‘"®) gives the 
right; I quote him first* as having been the J. A. G. 
at the Horse Guards— Tyiler{^°) states that “ To this 
statement, (^‘) on the part of the Prisoner, the Prose¬ 
cutor has a right to make a reply; and under this 
privilege he may either recapitulate, methodise the 
import of his Evidence, and strenglJien it by pertinent 
argument, or show the weakness and insulTiciency of 
the proof in exculpation : and hero, in strict regularity, 
the trial ends.” Sullivan {^') stales “ the examination 
of the Witnesses being at an Qn(\, i\\e Judge Advle. 
is allowed to reply (*') to bis Defence; not, however, 
upon any new subject matter that shall appear, but 
strictly to that wbicb shall relate to the original 
Charge.” (‘4) The author of the Mi\y. Law of Eng- 
land quotes Sullivan. Adye (‘®) stales that “ the 

(“) Formerly J. A. G. (note onTytler, p. 257,) who first states that 
“ some doulits have arisen as to a Prisonet's haring a riglit to rejoin 
to the Itejdij of the Prosecnlor, this mistake, however, is probably 
grounded on the supposition of a Case which rarely happens, of a 
Prosecutor being pcrinilted to introduce new Pridence in his Rciihj ,* 
in which Case the Fnsoner is entitled to be heard upon such new 
Evidence; and the Prosecutor will be, in return, to a Reply to the 
same extent." 

(®) Note to Tytler, p. 253—“ The Prosecutor is allowed by argu¬ 
ment to reply ; but not to bring Evidence, unless, new matter has been 
brought forward in the Defence." 
p. 253. 

(31) “ Suinming up verbally, or in a written statement, the general 
matter of Ins defence, and to bring into one view the import of the 
pioof of the charges ; and the result of the evidence in Defence." 

('•2) p. 41. 

(^) Lord Geo. Sackviile’s Trial H. G. 7th to 24th March and 
afterward 25tli March to 5lh April, 1700 D. J. A. G. Chas. Gould, 
Esq. 

“ And in like m.inaer as the J. A., the prisoner maybe indulged 
in answering him in rejoinder I” 

(“) Mr. Scott, 
p. ISO. 
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Evidence on both sides being beard, and the Prisoner 
having made bis Defence, the Prosecutor has a rightt 
in case be finds it necessary, to make a reply. By a 
reply is to be understood, a right of observing upon the 
Evidence in general, which cannot be done until it has 
been heard on both sides, and also a right of contro¬ 
verting by Evidence any neiv matter intr(»duced by the 
Prisoner in his Defence.” Col. Kennedy (“'^) states 
that “ in all cases where the Prisoner calls Witnesses 
in support of his Defence, the Prosecutor has a right 
to make a reply.” Copt. Simmons gives the 
*same opinion, and adds, “ or when new facts have been 
opened in the Address, or new observations or infer¬ 
ences made. Thus^ though no Evidence may be brought 
forward by the Prisoner ; yet should he advert to any 
case, and, by drawing a parallel, attempt his justifica¬ 
tion, the Prosecutor will be permitted to observe on the 
case so cited/^ (‘^°) 

l()._We, Ih us, see the opinions of the above seven 
Writers on i^lily. Law are at variance, and that, 
consequently, Cenl. Cts.-Martial are liable to act on 
diflerent principles. The object stated by Tt/tler is 
to “ recapitulate, metliodise the import of his (Pro¬ 
secutor’s) Evidence,” if required by the Court; ("*-) 
if not, the Case should close with the Defence. It is 
clear if e'vtraiieous or new matter be not allowed to be 
introduced into the Prosecution, that the Prisoner has 
no right to introduce any, and if he does not introduce 
any, there can be no ground for a reply !—hence I 
propose this Rule : 

11.—That no extraneous matter or new Evidence 
shall be given in Evidence on any trial, either on the 

(^'') L 11 I 9 J. A. 0. Bombay Army, p. 81, 1832. 

(“”) The rest as “ Tytler.” 

(3®) p. 197,(1835.) 

(■*') The J. A. should, if necessary, do this. I cannot Sod out in 
Capt. JUcNaglUen'n last Annotns. (1828,) on the M. A. i Geo. 4, c. 81 
—any thing regarding a Reply-—but I locline to the belief that he is 
in favor of the Right of a Reply.. 

(“) I have quoted all —and all Civilians, except JMajor Adye— 
Colonel Kennedy and Capt. Simmons—and all hud been J. A. 
except, 1 believe, Mr, Scott, 

(*'-) For Mill/. Courts, as well as Juries often declare they wish no 
“ Sumining up” by the Judge Adwt. or Judge—If a “ Summing up” 
be required ; let the J. A, make it. 


Various 
modes of. 


Procedure. 


Proposed. 
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Two Replies 
iiHve been 
made! 


Proaerutor 
slioiild be no 
parly. 


Prosecution or Defence. That, if necessary or requir> 
ed by the Court, the J, A. shall “ sum up'" the 
Evidence, ('^') in a concise and impartial manner— 
whether the J. A. be the Prosecutor, 6r not—Provided, 
that it is competent to either party to examine Wit¬ 
nesses, on Oath, to re-establish the Credit of any 
Witnesses which may have been impeached. The 
Court, being at liberty at all times, to examine Evi¬ 
dence, before the Verdict or opinion has been given. 

12. There have been Gases of a reply being made 
by the Joint-Prosecutor as well as by the J. A. 

The inconvenience to the Service of allowing a reply 
is obvious—and, assuredly, if a Prosecutor knew he 
would have no reply he would adopt a course to prevent 
any defect in his Prosecution. He may first, very 
shortly, open his Case by an Address—and close his 
Evidence by Remarks on particular points. The Pri¬ 
soner, can do the same. It is the Court who are to 
contrast the Evidence on both sides—impartial Judges 
can, aided by the J. A., belter do so than persons who 
advocate a Cause in wbicli they take one view only, 
and that of their own Case. 

13. —There are other points of objection, I think, 
mentioned by Capl. McNayhlen —that “ the situa¬ 
tion of Prosecutor is never a popular one, and for the 
ends of Justice it is necessary to prevent whoever is 
in it from being wantonly calumniated.” And that 
“ nothing can be more true than that, in the majority 
of instances before a Mily. Court, ’a private Prosecu¬ 
tor is as much on his trial as a Prisoner, why 
place any Officer in such a situation? If he be talent¬ 
ed and can be useful to his own Cause, let him be 
made Join^-Prosecutor — but. Prosecutor, never ! 
Courts have often made remarks on the iut 2 mperat 6 
style of a reply ('^’)—the J, A. is not liable to the same 
objection: and if he be intemperate in bis Conduct, he 


The J. A, should always have, in intricate or complicated 
Cases, a Paper of References to the Evidence on the dilferent points, 
on the Prosecution and Defence, to assist the Court. 

(^‘) Which is doubly wrong. 

C«) Annotns. (182S)p.210. 

D<h p. 219. 

(") 0. O. C, C. 11th April, 1827, and p. 105--1830, &c. &c. 
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should be removed from his OflSce—he should bring with 
him into Office, at least, Industry, and good Temper. 

14.—If there should be any Evidence omitted by 
the Prosecutor, nut still bearing on the Case—which 
the Court or either party deem necessary, it is open 
to the Court before the Verdict is given to inquire 
into the same, even after the Defence; and the Pri¬ 
soner will be entitled to cross-examine on such Evidence. 
The great addition made to any Proceedings by a 
reply is obvious. What can better guide a Court than 
reading the Evidence themselves ! So much additional 
matter is to be sent to the Comr. in Chief—for what 
purpose? It is as likely to perplex him, as well as the 
Court. I was told by a J. A. of a Case which occu¬ 
pied, including documents, from 1,500 to 1,600 pages 
folio, (48^ which contained 23 Charges and 50 Counts^ 
and occupied nearly three months !!! and what was the 
Sentence—why a Reprimand ! It must have cost 
Govt, at least 1,000£! and took away 15 Oflicers 
from diflerent Stations—and from their duty, for more 
than 3 months ! 

(*«) Late Lt -Col. Hunter’s trial held at Meerut—G. O C. C. 25th 
Get. 1834. 

G. O. C. C. 25th Oct. 1834, and the publication occupied 11 
pa^ps folio print of G. O. ! 

(■>“)■ Col. Kennedy states p. 84—“ If however, the Defence is merely 
of an extcnmtimj nature, it will be evident that all the circumstances 
which the Prisoner may adduce in Evidence for the purpose of 
palliating the misconduct imported to him, must constitute new matter 
as such circumstances could not have been anticipated by the 
Prosecutor—Yet Courts-Martial are frequently unwilling to consider 
it as such, because it was nut intended to refute the charge, but 
merely to extenuate the Prisoner’s culpability” and alludes to the 
Case of an Apology p. 85 wefe—he says “Suppose therefore, a 
Prisoner calls Witnesses who depose that he had offered an apology, 
that it Wiis in their opinion a perfectly sufficient one ; but these 
Witnesses cannot recollect the precise words, &c.—sorely, &c. the 
Prosecutor ought to be allowed to show of what improper a nature 
the apology was, and to prove that the offer of it was an aggravation 
and not an extenuation of the Prisoner’s misconduct ?” 

It is clear that the bare offer will not do—the Prisoner, to benefit 
by it, should show whether it was accepted, or if not why refused— 
See G. G. C. C. 8th May 1829, and IGth April 1830-~aa to apologies. 

It would bo better, the Defence being closed—and only Evidence on 
such extenuatory matter left—for the Court to suffer if necessary, any 
Evidence to rebut such matter—but the Prbsecutnr should confine 
himself to the charges—Assertions without evidence, will not avail — 
Such extenuatory matter should be short—for it is obvious that the 
prisoner should not be allowed to do more than that, as in the 
Civil Courts—in which affidavits are given in to lessen damages. 


Court to 
decide on new 
Matter. 
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REJOINDER. 


Irregular! 


Proceedings 
read over, or 
not. 


Proposed. 


Rejoinder. 

F©r tlie reasons given under the head of ** Reply,” 
there should be no “ Rejoinder.” liV the Case of Col. 
Quentin, the J. A. G. said, “ the Prisoner has 
been permitted sometimes to address the Court after¬ 
wards, (on the reply) but that is not the regular course, 
nor consistent with the ordinary Rules of the Court.” 


Close of Proceedings. 

The Proceedings being closed the Court is cleared, 
and the Evidence is read over, or not, as the Court 
may desire. It would, in many Cases, be a waste of 
lime to do so. After a Judge has “ summed up” the 
Evidence—the Jury, if necessary, ask to have certain 
parts read. So in Mily. Courts if there be a summing 
up or not in open Court—any Member can desire to 
have any part of the Evidence read (*) at any time. 


Votes how taken as to Guilt, 

OR Innocence. 

It is usual, where there are several Charges or Counts, 
to take the Votes on each, (*) separately. And I think 
the J. A., and not the President, as laid down in the 
94th Article of War (Ann!.) should be the person to 
do so. Let it he so enacted—Thus, “ and in taking 


“ Sutlon,’* printed trial, p. 24, held from 17lhto Slat Oct. 1814, 


(>)TiieJ. A. ahoald arrange the different points of Evidence in 
this manner on a Elieet or Sheets of paper—say there are 3 points— 
Disobedience A—Disrespect B —Insult C—These letters A, B, C, 
beiog mariced over the above words—then : 


A Prostr.'s Evidence, Defence, 
Disobedience, p. 6, 15 30 35 40 


Prostr/s Prisr.^s 
Address. Written Defence, 
6 25 88 


In the Case of a King's Officer or Soldier, the AnnI. Art. of 
War 04 directs the President to Uke the Votes—In the Case of a 
Vomimny's Officer, &.C.— Sect. XIV. Art. V. is silent—I have recoin* 
mended that the J, A, ahoald take the Votee in all Cases. 



VOTES AS TO FINDING. 


lot 


the Votes of the Coort, the shall begin by 

that of the youngest Member, It will he the duly of 
the Court to ascertain that the Votes are correctly 
takeut that a Majority of Votes is required in all 
Cases, as to the Finding or Sentence, or as to any 
other question: Provided that tch,ere the Sentence is 
or may (^) he Death, two-thirds (2-3ds.) of the Officers 
composing the Court-Martial shall concur in the Find¬ 
ing and Sentence, And if there shall he an equality of 
Votes as to the Prisoner's ** GuiW* or ** Innocence,* 
dhe Prisoner shall he acquitted of the Crime to the 
extent charged, and not have a Sentence of Death passed 
against him—hut it shall he competent to the Court to 

(®) The J. A. does so in the case of the trial of Company's Officers 
and Soldiers, and is more accustomed to the duty—and is the record¬ 
ing Officer. 

(■*) To prevent the possibility of any mistake—On the trial of Lt. T. 
{See G, O. C. C. 25th March IS30) the 3. A, declared it is s&id, that 
the Verdict against Lt. T. was ^'■Guilty/* It was afterwards Stated 
by some Member that the votes of the Court were silently taken 
(there were 17 Officers)—the Sentence was ** Death,’* approved by 
the Cotnr. in Chief, but remitted ; Lt. T. made au Affidavit to the 
following effect (as told him by ^ Member on tiie Gl. Ct.-MJ. which 
tried him)—** That each Member wrote his individual Vote and 
Opinion (in regard to the Verdict) on separate slips of paper, and 
that DO Vole was given vivAvace, but that all was done in silence, 
SI) that no one Member knew the Vote of another—that the said 
slips of paper were handed to tlte O. J. A. O. who, on collecting the 
whole, examined them in silence, and then declared it had been givea 
aguiiist the Prisoner”—after which *' that a paper with the Sentence 
written on it, was silently passed round the table and that the several 
Members read it and each passed it on to bis neighbour ; that uo 
Member assented or dissented to the Sentence, and that no Member 
Voted fur Sentence of Death—and that Deponent is informed such 
mode of taking the Votes and Opiniong is illegal.” 

This affidavit was sent to the Comr. in Chief’s Mily. Secy., and the 
Coinr. in Chief ordered an inquiry into the fact. 

The Opinions of 3 Counsels in Calcutta were taken who deellred 
that ** the •Votes not being delivered oloiid—the Court not only 
deviate from all Mily. precedent and practice, but violated the most 
ordinary maxim of prudence and justice—if each Member silently 
wrote his opinion and the J. -A. silently perused it, See, the Counsel 
were—Messrs. L. Clarke—Cisland (late) and Dickens. Lt. T—- 
threatened to prosecute the President—and might have prosecuted 
all the Members—but why did not the Member who gave the above 
information declare in closed Court the fact which came .to his know¬ 
ledge, and demand to have the Votes read to each Member for their 
approval—had he done so, there could have beep no after dispute ! 

(®) If the Sentence, on conviction, is by Law Death {Murder) the 
Court can award no other Sentence—If the Case be Muiiny or 
Desertion—%-^rde must concur iu the Finding, as well as Sentence, or 
else you use two principles of action. 

W 
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VOTES AS TO FINDING. 


acquit the Prisoner of a Crime of Murder, Desertion, 
& c., and find him guilt if in a less degree, in all 
Cases where they can legally de so. And if, in 
the decision of any other question, the Court shall he 
equally divided in Opinion, the question must he 
undecided, unless the Court shall, on reconsideration, 
change their Opinion: the Prisoner being entitled to 
the henefit of any Douhl. The President not to have 
any douhle. or Casting Vote (f)—Provided that all 
Votes or Opinions shall he taken viva voce ; or if in 
•writing, to he read out to the Court hy the President 
or some other Member of the Court. (’) 

(®) Sep, Casting Votes under “ Votes, Misce!. Matter” and 
“ Index.” 

WrittenVotes, ) tV^tien out of 15 Votes 7 pro and 7 con, he Votes last, and it casts, 
or Weighs down one side; the olvjection is to having 2 Votes. Witli tlie 
same President, at tbe request of the Court, 1 adopted the plan of 
taking the Votes on slips of paper—but as iu Note 4 not sub silentio. 
The Court thought that the Case being compUcated, Members would 
give a more unbiassed opinion if they did nut hear the Votes of Hie 
other Members preceding them—this is more strongly the t;ase with 
those who Vote last—as some count the pros and cons, and the Fre- 
sideut has, though not a double, in poiut of fact the Casting Votes. 1 
made slips of paper for each count—and 1 gave one to each Member 
who, having written his opinion, banded the slip doubled up, to the 
President—the whole being thus finished, I asked the President to 
r^*ad the papers aloud—and requested each Member to acknowledge 
his Vote or Opinion, or object, which was done. As the slips were 
handed up by the Member who first wrote bis Vote—they werebaiideii 
up not iu regular order, and that of the youngest Member not read 
Jirsl, it was by chance—the order for beginning vvith the poungrst 
Member, is to prevent IheVote of the j/omigcst being biased by that of 
the oldest Member—and is supposed to be, therefore, in favor of the 
Prisoner—//the Votes and Opinions are read onttoeach Olliccr who 
has WTitten his Votoor Opinion—there can be no /crynlobjection.—The 
term “ Votes’* is used in Art. 9-1 and Sect. XIV. Art. V, the term 
hy a “ il/djor/h/of reices” is used in Sect. XIV. Art. X.—Art. 79 
(Afiul.) slates by “ a Mojori/y of —the latter would include 

Votes not fii'/t roec—A Jury Vote among themselves—in the Case of 
“ Woodfuir for a libel 1770 Ld. Mansfield said—(opinion of the 
Court) “ where there is a doubt upon the Judge’s Report, as to what 
passed nt tLe time of bringiny in ttie Verdict, ihere the afiidavits of 
Jurors, or by»stauders, may be received upon a motion for a now 
trial, or to rectify a mistake in the Minutes.” State. Tr. vol. 20, p. 919. 

“ The Court of C. P. refused to set aside a Vadirt upon the 
Affidavit of a Juryman that it was decided hy hi." 1 New Kcp. 320— 
Tomline's LawDicty. title—Verdict. 

A Juror has said ‘‘ I do believe it (the Evidence), but my brother 
Jurors do not believe it.” Samuel Scott and others before B, Batch, 
Esq, M. P. and other Magis. Middlesex Sessions, 16th March, 1833. 

It was the prarlice iu the French Army before the Revolution to 

French mode, collect the Votes thus—A sheet of paper is then given to the 
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Finding. 

The Court may either find the Prisoner guilty 
generally, or guilty as to parts, and acquit of therest^— gpiimiiy or 
or “ not guilty” and acquit altogether—in which Case parUdily, 

“ not guilty and do acquit thereof”—is usually record¬ 
ed—but if the Court recorded “not guilty” simply— 
it would be legal, (®) and I think should be sufticient. 

Ill the Case of “ Murder” they may acquit of “ Mur¬ 
der” and find guilty of “ Manslaughter”—or “ if 
indicted for cutting and wounding, with intent to 
•Murder or do some grievous bodily barm,” the J ary 
may find “ with intent to do grievous bodily barm” (^) 

—or, the Court may acquit of “ Mutimf or “ Deser¬ 
tion,’^ and find guilty in a less degree—as of “ Insub¬ 
ordinate Conduct,” or “ of Absence without Leave,” 
and the like. 

youngest Member of the Court, who writes at the top of it his Opi¬ 
nion and Vote; folding down the paper upon the writiog, and 
presenting it to the next in order of Seniority, till all have written 
down their Opinions; that of the President being counted as Om, Casting Vote 
when on the side of Mercy, and as one, when for Punishment. The yor Prisoner! 
President then opens tlie paper, and after arranging the Votes, declares 
the Opinion of the Majority, and pronounces the Sentence which is 
written down by the Major, (the Public-Prosecutor) and signed by 
all the Members of the Court ; and immediately thereafter, it is 
annoiinced to ti>e Prisoner.”—See Tytler, note to p. S28. 

1 think there is often an advantage ip taking Votes in writing—as 
I know Ollicers at Courts-Martial have several times declared thatthey 
thought Voting viril voce affected the Opinions of the other Members. 

Sometimes Members write long Minutes—and there can be no legal 
ol)jection to the Rule ; provided the Vote be read out and acknow¬ 
ledged : and it has the advantage of being free from bias—and the only 
legal objection or doubt raised is, when this is done siknthj and not 
openly, 1 have, therefore, recommended it to be legally sanctioned. 

Why I prefer my plan to that used in Prance is, that the Alembers 
on the right and left miyht see what his neigitbour wrote—whereas, 
by my plan 4liey are all engaged on the same Work, and I think it is 
more expeditious. 

C*) Since (Civil) Criminal Courts do nothing more than find “ Nof 
Guiltij” ; wliy should Mily. Courts record “ Having inaturcly and 
deliberately weighed the Evidence, &c. 6ic ,”—what is the use 
of requiring a Court to take an Oath to determine according to the 
Evidence—and, then, require it in its Finding to declare that they 
have kept their Oath. 

(-) Not (iudiug the word.s “ Murder or”—In such a Case the Judge 
directed Sentence of Death to he recorded, but us the Jury had acquit¬ 
ted of an iotention to Murder, he would recommend it to the Crown 
to spare their Lives ; but that they must expect to be seat out of this 
Country for the rest of their days. Before Mr, Jus, Jlosanquctj 
Midland Circuit; 14tli March, 1S33. 
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Proposed. 


Proposed. 


VOTES AS TO SENTENCE. 


It is not proper to record the “ Court are unanimous¬ 
ly opinion that the Prisoner U yuiltj/ hut, a 
Court might, legally, do so if their V^erdict he an 
Acquittal'' (**) That the Finding shall in all Cases 
declare the number of the Majority and Minority; (‘• ) 
and that if the Court find “ not guilty”—the Court 
shall record “ The Court (ind the Prisoner “ not 
guilty”—or, if “ guilty”—the Court are of opinion that 
the Prisoner is “ guilty.” 


Votes as to the Sentence. 

' 1.—The Voles as to the Sentence are to he taken in 
the same way as in the Case of the Findiny. The 
Members who have acquitted must Vote as to a Sentence 
as well as those who have connicled, (*^) they, from 
Jurors, become Judges^ But as doubts have arisen 
among Mily. Men who require a Law to satisfy their 
Conscience. 

2.—That the Officers composing every Court-Martial, 
as well those “ acquitting” as those “ convicting” 
shall Vole as to a Punishment—and where the Pun¬ 
ishment is appointed by Law or the Mutiny Act or 
Articles of War, the Finding guilty by a iMajoritv is 
sufficient in all Cases : except where two-thirds must 

(*") Because llie object is 4o conceal any opinion of tbe Members 
bostile to tbe Prisoner. 

(*') It may he said such would be objectionable in another way— 
1 think decidedly not—and, that, in some Cusos a full, unanimous, 
and hon’ble acquittal, should be knovtn—it is due to the I’risouer— 
here, there is no objection. 

(’-) This will prevent tbe possibility of a man being banned where 
8 instead of 10 out of 15 concur in a finding Guilty in the Case of 
Murder ! the Comr. in Chief should know the number of convicting 
and'acquittiog Members. In tbe case of a Kecommendation the num¬ 
ber should be known—See Sir C. Morgan’s Note to Tjtier, p. 324— 
much more so where the Judgment of the Court is concerned. If the 
Comr. in Chief found 12 out of 13 acquitted—it might guide the 
judgment as to a Eevision—As tbe Court lake Votes on each Charge 
and Count*-tbere u ould be no trouble in the Case, thus— 

1st Charge, 11 ontof 13, Guilty. 

2d(1 Do. fi do. 13, Not Guilty. 

' 3rii Do. 7 do. 13, Do., 6cu. 

(‘®) J. A. G.’s Lr. No. 256, 8th Sept. 1832—so decided in several 
instances—Sir C. Morgan, in his Note loTytler, p. 311—states “ It 
is to be observed, that every Member sworn, if present, must give 
his opinion upon the case : and that the President has only a single 
Vote." 



SENTENCE OF COURT. 


1G5 


concur in the Finding and Sentence. “ The President 
has no double or Casting Vote.” 

fi ,—Where the Punishraem is discretionary, and the 
Officers composing the Court. Vote different Punish¬ 
ments, there must be a Majority of the Officers to 
concur in one Sentence—the Rule for which is laid 
down. 


Sentence. 

^ 1.—The Court must consult in Mily. Cases, the 
Mutiny Act and Arts, for the King’s or Company’s Army 
—or if a Native Officer or Soldier the Native Articles 
of War. The different Sections or Articles of the par¬ 
ticular Code should be written on a sheet of paper and 
be read out to the Court. If the Crime be Murder or 
any other non-Mily. Crime—the I02d ArticleofWar(*^) 
—the 4 Geo. 4, C. 81, Sec. 2—-or the Govt. Penal 
Regns. are to be consulted, or 9 Geo. 4, C. 74. 

2.—That where any Officer, Soldier, or other person 
tried by a General Court-Martial shall be found guilty 
of Murder, it shall be competent to such Court-Martial 
having passed a Sentence of Death, to recommend that 
the Prisoner may be “ Transported for Life,” (*®) and 
in all other Capital Cases to pass a Sentence of 
“ Transportation for Life, or a certain Terra of Years 
instead of a Sentence of “ Death’'—Provided, also, 
that no Sentence of Corporal Punishment shall be 

(“) See “ Miscel. Matter at the end of this work. 

The 102nd Art. (Annl.) declares—“ provided that, in all Cases 
where such Couit shall have convicted any Soldier (why not 
Officer too ?) of .iiiy Offence punishable with Death, it shall be Iaj\’fal 
for such Court-Ml., instead of sentencing the Offender to Death, 
to adjudge liiiii to be tcunsporled as a Felon for life or for a certain 
term of years.” 

By the Charter of Justice the Supreme Court have the power to 
reprieve ponding a reference to the King, and by 39 and 40 of Geo. 3, 
persons convicted of Capital Crimes may, instead of being executed, be 
transported for life. This Act of Parliament and the Charter, both 
extend to Cases of Murder, which these two Sections (27 and 26—of 
Geo. 4, c. 74, for admiiiistr. of Criml. Justice in the E. ftidics) of the 
prt'.seiit Act do not Mr. L. Clarke's Analysis 1831 p. 76. 

The above proposition is to prevent any dou4)ts as to Article 102 
and Sect. VIII.—4 Geo. 4, c. 81—us Sect. 27 of 9 Geo. 4, c. 74— 
excludes the Case of Murder —uotvfithstauding there are 2 former 
antborities for the Supreme Court .to pass a less Sentence than 

Dfrtt/i”—But, the ('barter of Justice and the 39 and 40 of Geo. 3, 
do not give such authority to a Gcnl. Ct-Martial ! heuce luy proposition. 


Proposed. 


Proposed. 



ICO APPROVAL, &C. OF .SENTENCE, &C. 


Geoeral. 


District 

Ct-AJartial. 


Proposed. 


passed in any Case, except where the same is pro¬ 
vided I’or, (’’) 


Approval (‘®) of Sentence or other 
Decision op the Proceedings. 

As to a General Court-Martial the Comr. in Chief 
either ** Approves’ or Confirms” (’^)—or “ 
«Pj^?roues”—sometimes it is “ Not Confirnml,’’ The 
Sentences, &c. of District Courts-Martial should be 
Approved, &c. by the Officer ordering the Trial. If 

the Court have reconiwienrferf a Prisoner’s Discharge i 
with “ Ignominy” —the wording should be ihus—• 
“ Approved, &c.” The Recommendation as to the 
Pri seller’s Discharge witli Ignominy; being sohject to 
the Approval ot'Il. E. the Comr. in Chief. ('°) In 
the Case of Regtl. Cts.-Martial the Articles of War 

(*^) G. O. H. G. 24th Augt. 1853, &c, should be inserted iu the 
Articles of War. 

C*') One writer contends that the word should be confirmed "—\.\\q 
72nd Annl. Art. uses the words “ authorized to confirm tJie san.r*, 
and until our or his Directions shall have been signified thereupon'^ 
(same in Sect. XIV. Art, IX. Company's Arts. War,) 

BtUM.A., Clause 17, uses the words “from the date nf.4;)- 
prorat or other final Decision, &c.”—Sect, XXXI. 4 Geo. 4, c. bl, 
“ (Company’s) whether any such Sentence be approved or not.’' 

The Warrant from the Comr. in Chief to Geul. Officers slates 
“ which Proceedings are, &c. to be sent for my opprocuf’'—The Oath 
taken by all Members is not to divulge tbe Sanleuce—“ until duly 
approved" the 79th Art. as to Regtl. Cf.-Ml. but no Sentence shall 
be executed until, &c,, shall have confirmed the same (Sect. XIV. 
Art. X. Company’ll the same.) 

The Advt. Genl.(!tlr. Pearson) is of opinion that either ^‘approved’' 
or confirmed" are equally legal ! 

('^) The distinction to be made lies in this—yon “ approve” of the 
Finding and Sentence—and pass your approbation on the whole 
Proceedings ; then odd—** tbe Sentence to take cllect, &;c.—these 
words contain the Direction"—$ec note IS. 

You may “ approve" of the “ Sentence" and “ disapp%ve" of the 

rinding" in some respect—or of something else—here, the use of 
these two words would not be improper. But, it would be inconsis- 
tent to approve of the Sentence and thendisopprow of the same thing — 
you may approve of tbe finding atid disapprove of the Sentence. If 
the Remarks are to apply to both Finding and Sentence —then, I 
w'ould use Confirm —and disapprove of something, which still leaves 
sulficieut legsl Matter to confirm the whole. 

Hence, it is not the objection legally to the use of either word, but 
on the score of consistency ! 

The Legislature uses both words. The Directions for the Execution 
of till! Sentence are the most important. 

(^') In which case the Proceedings are sent to the Adjt. Genl. H. 
M.’s Forces in India—the Adjt.Genl. H. M.’s Forces at Home—or D, 
A. G. Madras, or M. B. K. T, Bombay, 
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RECOMMENDATION—REVISION. 

V 

direct the Corag. Officer to Confirm. (“') (See Sentences, 

Miscel. Mailer at the end of (his Work.) 

m _ 

Recommendation. 

A Majorily must concur in any Recommendation. 

** The licoommendaliori should always be written 
under the Sentence. The use of the term ** tjnani- Majority, 
mous” would in some Cases be but just (-^)—where less 
than the whole concur, then the President shonld sign 

*’uider these words, “-Officers concur in the 

Kecoininendation.” Here the Prisoner and the Cornr. 
in Chief have the benefit of knowing, say, that 14 out 
of 15 recornraeiided; while the Vote or Votes of the 
Officer or Officers dissenting are not made known. 

(See Recommendation, Miscel. Matter.) 

Revision op the Finding, Sentence, 

OR Opinion. 

1.—Tf the Comr. in Chief thinks the Finding or 
Sentence or Opinion incorrect-—either finding too much 
or too little—-or that the Sentence is illegal or inade¬ 
quate, he orders a Revision—which can be only once W^hen. 
—nor can any new Evidence be taken, ('^) i. e. on 
the Charges investigated ; but where a Genl. Court- 
Martial only examined the Evidence on 5 out of 13 

(*’) An. 79 anti Sec. XIV. Art. X. 

(■■*') Sir C. Morgan (for?herly J. A. G.) note to Tyiler, p. 324—Sir 
r. atlJs, “■ together with the signatures of the several Members so 
recomiuendiog ; for it is very possible, that a detached paper may be 
lost, mislaidi or forgottea.'’ There is an objection to any names 
appearing ^xoept the PresiUrnt's—he only signs the Sentence. The 
object is to conceal from the Prisoner, who is entitled to a Copy of 
the Proceedings, the names of those who do not concur in such Recom¬ 
mendation. It iias been recommended by a J. A. that where the whole 
Court concur the President should sign only—where any less number, 
that the Members coneurring, should sign. 

I propose that the President should sign these words, “-Officers 

concur in the Recommendation.’' If the object were to know if 
certain Officers recommended, it is clear the object wo’uld be gamed 
at a great sacrilice. 

In the Navtj the Sentence is signed by all the‘Members— 3icArthur, 
vol. 1, p. 150. ^ 

(“=*) Tytler, p. 324, says “ there can be no impropriety,” and that 
it gives more weight. 

(*•') Clause 16 Annl. M. A., and Sect, XVI.—4 Geo, 4, C. 81. 

G. O. C. C. 1st June, 1815—and Clause 16, M. A. 
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REVISION. 


Proposed. 


Charges, (®®) they were directed to revise and take 
Evidence on the 8 remaining Charges. (®^) The llevi- 
siou is sometimes not ordered whl-n it may be iiicon- 
vient; there being no to correct; the question 

of expediency being in point. As a question has been 
raised whether, if a Court of 15, tried a Prisoner, a 
Revision could be bad legally with 13, 13 Officers 
being tlie legal number to constitute a Genl. Court- 
Martial. (*®) 

2 .—^Thai the Finding, Sentence, or Opinion of no 
Court-Martial shall not be revised more than once. 
That it shall be competent to any Court-Martial to 
revise their Finding, Sentence, or Opinion with a less 
than the original number of Officers sworn and com- 
jjosing the Court-Martial; provided, tliat there be the 
legal number of Officers present; the cause of the 
Absence of the Absentees being duly accounted for. 
That no Rvidence shall he taken on such Revision, 
unless the Court shall not have exhausted the whole of 
the Charges. (See Revision and Incidents in Miscel. 
Matter at the end of this Work.) 

( 26 gjzr) Cawthonie’s Trial—though Ijp was Casloored on tlip Evi• 

dence taken—(but 1st, the Court must exhaustthe whoieof iheCharsfes 
—2(My, the Emding; and Sentence misht not have been borne oni by 
the Evidence on the 5 Charges)—J. A. G. Lt. H. G. 21st Jaiiy. lT!)(i. 

(*®) It has been contended that by the absence of 2 Members the 
Minority rniglit become the Mojnrittj. Thus, out of 1.5—10 find {juilty 
—and 5 acquit—take 2 from io—and 8 would convict—and be 8 to 5 
—but if one of each, then would he 9 to 4—or if 2 put of the .0—10 to 3. 

The Opinion Riven by a former J. A. G- to a D. J. A. G. was that 

the whole of the Members w'ho had voted on the Trial must be 
present. Those who passed the Sentence arc directed to revise it; 
if revised by asmalter Majority ; that the Mio'irity nii^ht become the 
JUn/ority ; and the revised Sentence be different from the Original one; 
though all the Members should retain their opinion on which it was 
founded,” Lt, J. A. O. 4th May, 181G, concurred in liy Advt. Geul. 

All Officer once disputed whether having more than 13 OHicers was 
legal—but, the words “ not than 13, £i,c.” clearly give the power 
to add—by “ Custom of the Army”—thongh we find in’ coiiimittces 
“ competent to add to their Number,” is expressed—still leaving a 
legal Quorum of less than the whole. The question here, is vvliether 
13 Officers, being the leyal number, can they—thongh there were 15 
Officers sworn on the Trial—revi.se without the other 2- 

Sect. XXII. 4 Geo, 4, c. 81—requires, for instance a Genl. Ct.-Ml. 
to consist of 13 OfficeVs in the (Company's Provinces,—to Sentence to 
Deaths or Transportation. Now, suppose, 19 out of IS did pass a 
Sentence of Drol/i—and 2 Members uru not present, there are 13 to 
revise, 9 are 2-3rds, here, there must he 9 to concur. If 2 of the 19 
were absent, it would be in favor of tlie Prisoner —If 2 out of the 
Minorityf the Majority will be increased—but the absence of 2 
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Court of Inquiry; in Mily. Cases. 

1. —The Prerogative of the Crown to hold Courts of 
Inquiry is too welt known to admit of any thing being 
said on the subject. The Rujhi was called in question ; 
but decided in the affirmative. (*) The only mention 
w'ehave in the Articles of War is in Art, (Annl.) 82. (“) 

My present object is to recommend a Legislative 
T'nacimont; not to affect the Right of the Prerogative, 
but to render legal sorat? provisions which seem requi¬ 
site. The Court is usually composed of 5 or 3 Officers, 

>*>*!t might be of any number; there being no limit by 
iuilhority. 

2. —31y object is not, in all Cases, to make the Court 
similar to a Grand Jury, for in ordinary Cases, the 
.Evidence being taken on loth sides may be satis¬ 
factory, and prevent the necessity for a Trial. The 
points I wish to be decided are—1st, wdiether an 
Officer, having been a Member of such Court, should 
afterwards be a Member of the Genl. Ct.-Martial to 
try the same Case he having given an opinion—the 
public Service being considered—2d, whether the 
Court should give an opinion—and if noi, then, wbetber 
sucli Officer should be a Member on the Trial. 

3. —That no Officer who shall have been a President Proposed, 
or Member of a Court of Inquiry held to investigate 

cannot bear against the Prisoner, as 2 out of 10 leaving 8 cannot Sentence 
to Dtulh —7 or 8ian Transport —so that in no case, can the Prisoner 
fuUVrcapitally—1st, If you lake 1 or 2 t)l!ieers from Uie 
lie gets less punishment—>2d, Jf yen take 1 or 2 from the tbe 

eflect is not to increase the Sentence in kind. If the Court were 
and 7 convicted and 7 acqaitled—there could be no conviction—take 
away one from those acquitting, and he might be convicted—7 to 0— 
this is tlio only case—Life cannot be affected—the l^risoner iniglft be 
found Guilt*'. Rut the Itrcision lead to a change in some 

Member.-? —It is to be supposed that where there were 7 to 7— 
the Verdict toighl, by 1 less be 7 to G, or might be 8 to 5 in 
the 'Prisoner’s favor—the extra Members are only to secure 13, 

•Suppose the 2 Members were dead, there is no Auiliorily to have a 
new Trial—13 being a legal iiuiiibor of Ollicers. If the Members were 
prevented by tSickiiess, or dist.mee, from revising—if desired, the 
Votes of the Absentees might be counted in their favor—the J. A. 
keeping the ^'otc^ till the Approval, &cc. of the Hentmce in Orders. 

(*) Home V. /lenttHcA:—Exchequer Chamber, ITlli June, 1820—See 
Case II in my 2d Work (1825) p. 431. 

(^) A Uegtl. Court of Inquiry of Three Officers to receive proof 
of the fact of “ Desertions.'’ 


X 
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Proposed. 


Declaration. 


Proposed. 


into any Mily, Case, as to whether or not there be 
grounds for the Trial of the accused by a Court-Martial, 
shall be the President or Member ot^such Ct.-MaiTial if 
such Oilicer shall have given an opinion on the Court of 
Inquiry—but, that if he shall not have given an opinion 
he may be a Member on such Court-Martial, if the 
exigency of the Service require it— Provided that he 
shall be subject to Challenge in the usual way (^)— 
Provided, also, that no Court of Inquiry shall he called 
upon to give an opinion, (^) except in Cases where the 
object is to ascertain the value of property, (^) the 
Services, or Claim to Pensions, of Officers or Soldiers', 
(®) or as to any Claim of Officers or Soldiers, or in the 
Case of Loss of Treasure. C^) 

4. —That every Court of Inquiry shall consist of 5, 
and of not less than 3 Officers, and of the same rank 
as is directed for Courts-Martial. Charges and Instruc¬ 
tions to be laid before every such Court. And the 
President and Members shall make Iho following 
Declaration : 

“I, A. B., do declare upon my Honor, that I will 
duly and impartially inquire into the Matters to he 
brought before this Court: [and [where an opinion is 
to be given) that I will not, at any Time, discover my 
own vote or opinion, or that of the President or of any 
Member; unless required to do so by c()mi>eteol Autho¬ 
rity,”] (8) (oor if the Court be a closed Court, will I 
discover the Proceedings.) 

5. —That all Witnesses duly summoned are to attend 
such Courts; and all Witnesses so duly summoned 
who shall not attend on such Courts, or attending shall 
refuse to give Kvidence, shall be liable to attachment 

in the same manner as Witnesses before Cts.-Martial. 

«« 

(^) TJio’ no opinion be ^irrn, ihe forming one rreateseqnalJy abins, 
but in onJinary Mily. Cases (Mutinous, In.s-jbordinate Conduct, &<:.) 
tlie Evidence is usually so clear as to render the objection of Jess 
force. 

{*) Wliat is the use of giving an opinion, in such Cases, the Comr. 
in Chiofor Genl. Oilicer, £cc. can easily see if there are grounds for 
trial or not. 

(*) Valuation of Houses, &.c. 

(®) Arml. Arts. 87, 88. 

(’) To ascertain if nioney is lost by neglect oat of a TreasUrt Chest, 
G. O. G. O, in C. 30lh Sept, and,C. C. 6th October 1820. 

(‘‘j biiuilar to Art. 88, 
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6 . —That such Courts shall record the fividence as 
at Courts-Martial. That the Accused shall be present, 
and may cross-examine and examine any of the Wit¬ 
nesses—or make afly statement. And that the President 
and Members of such Court shall sign the Proceedings. 

7. —That the Wit nesses shall not be examined on 
Oath. That the Court shall be an opm or closed 
Court; according to the Custom of War. (^) 

8 . —That no person accused can demand a Copy of 
the Proceedings. That in Cases relating to the Valu¬ 
ation of Property, or the like, the parties interested 
Sxiay have a Copy ; paying reasonably for the same. 

y.—A Majority to decide all Questions. The Pre¬ 
sident no double or Casting Vote. 


Sworn Court of Inquiry—to Invkstigate 
Cases of Murder, &c. 

I.—In the Case of Persons accused of Mz/rr/er or 
of other Capital Crimes, or of Crimes which are triable 
by General Courts-Martial at places situated beyond 
1:20 miles fn)m the Cities of Calcutta, Madras, or 
Bombay, instead ol'being arraigned before the Supreme 
Courts. (*°)—it seems advisable that, according to the 
Law in the Case of the Grand Jury, a more solemn 
Investigation should lake place before such person is 
put on bis Trial. For, in all practicable Cases, the 
odium of a Trial should be avoided; unless the neces¬ 
sity shall be decided by the Oath of Witnesses, There 
is a Mily. Court of Inquest held at all Stations, where 
the body is to be found ; where not found, the Investi¬ 
gation is by a Court of Inquiry. Indeed, if even there 
were an Inquest held, circumstances may not c6me 
out so fully as to fix guilt on the actual Murderer, or 
as to others afterwards accused, &g., hence both Pro¬ 
cedures may be required. (“) 

(®) In the “ Cintra Convention” Case it was an open Court. lu 
that of the ilpecial Court of Inquiry, at Meerut, in 1815 (“ Kalungn*' 
aflair) a closed Court. 

(“') 4 Geo. 4 c. 81. s. 2—Art. 102. 

(“) “ It is usual to prefer an ludictment (which is investigated by 
a Grand Jury) also, against the party charged by the Coroner’s 
lnquisilioD.”->Jervis’s Coroner^ 1829, p. 288. 


Proposed. 


Proposed. 


Proposed. 


Proposed. 
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Proposed. 


Proposed. 


Propospt:, 


Proposed. 


2. —That where a Court of Inquiry shall be held to 
inquire as to whether there are grounds for trying any 
Officer, Soldier, or other person, on a Charge of Mur¬ 
der, or Capital or other Felony, or ( CwiI) Misdemeanor 
of great importance, the Court shall he called a “ Stvom 
Court of Inquiry f and consist of 5, and of not less 
than 3 Officers. That the President, Members and 
Interpreter, (il one be required) shall be .sworn, and 
the itnesses for the Prosecution only shall be examin¬ 
ed, and on Oath, or Solemn Declaration. TiieM'ituc&s- 
es fur the accused shall not be examined—tliat the 
accused .shall not be pre.sentO*) as a matter of IHylifi 
but at the discretion of the Court, but shall be inloimed 
of the nature and facts of the Evidence given against 
him—being- brought before the Court, for such purpose; 
or the substance of the Evidence shall be read to him 
in his place of Confinement. 

3. —That the President and Members sbalj take the 
following Oath —(if a closed Court): 

I, A. B., do swear that I will not discover the 
Evidence given before this Court, unless required to 
do so in a Court of Justice, or before a Court-Martial. 

So help me God. 

4. —That no Officer composing such Court of inqui¬ 
ry sliall be the President or Member of any Court- 
Martial to try the accused. 

5. —That the President and Members shall .sign the 
Proceedings of the said ‘‘ Sworn Court- of Inquiry.” (”) 


Where a Grand Jury li'rew out a Bill of Indictment for Murder— 
The Prisoner was tried on the Coroner’s Inquisition, under 9 Geo. 4, 
c, 14, s. 5. “ It not bcirifiC considered advisable to discharge a Pri- 
“ souer from custody in the face of the Verdict of the Croucr’s Jury. 
“ without a Verdict of Acquittal by another Jury.” Trial of Loorga 
Teirurrce for Murder—Supreme Court, Calcutta, 18th March 1831, 
before the 3 Judges. 

There may be a neir Bill presented—Arc/iftold, p. 34, but the more 
usual course is, if a true Bill for liJufdev be not found ; to present one 
for SJaustiingliter ; or one less in degree. 

(^-) Not,'ll lowed at Gmiul Junes. I would allow Lis presence, 
there being no danger of flight-or tampering with VV^itnesses—see 
note 8—/wiyHf'sfA—p. 17(i. 

(’■*) To ‘dsk a Court of Inquiry to give an opinion in il/%. Cases, 
would be to suppose the Cornr. lo Chief, Ceol., &c. Officer lobe in¬ 
competent (o judge in a case allecting Discipline—‘The object is to 
collect fach for the exercise of hit judgiuent. 
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G.— That the Proceedings of all Courts of Inquiry proposed 
may be revised as often as may be required, and may 
take fresh Evidence. 

7.—That a Coftrt of Inquiry may be held after any Proposed 
lapse of Time. 


Court of Inquest. 

1. —In the Bengal Army Inquests are ordered to be 
held in uU Cases of sudden, unnatural Death, or of 

death attended with circumstances of a suspicious 
“ nature and a minute investigation and a full Ueport 
“ of the result to he made to the Oflicer Comg. the liivi- 
“ sion. The Committee to consist of two expi.'j ienced 
“ Oliicers, and of any Medical Officer the Cojr.g*. 

“ Officer may appoint.” (‘) 

2. —The above Circular is not a sufficient Guido— 
nor is a Court of Inquiry exactly similar—the na¬ 
ture of tlic Ca'iO requires Legislative Enactment and 
Powers—-I therefore propose—that in all Cases r)f Pe'P'^std 
death, in a sudden, unnatural, or suspicious manner 

in any llegt. or Ilegtl. Bazar, the Coinmunding 


In Itie Case of ttw;«/<?)-, &:c. even, I do uot BPc tvhij ihe Sirorn 
Court of Inquiry” should give an Opinion. 

TJie piirallel hf‘t\\ei’u the <3rand Jury and the proposed Sworn 
Court of Inquiry is in the exatniuatiou of Witnesses on Oath for the 
Crown only. 

The Grand Jury are lo find a true Bill, or not a true Bill—The 
private individual injured, or Counsel for the Crown, nm.'-t go before 
the Grand Jury—the Atty. Genl. cannot legally, interb re, beyond 
presenting a fresh Indictment. The Grand Jury are to detennine if 
there shall be a trial or not. 

Ill lUi///. t.'ases, the Coinr. in Chief;—or General Oflirer fin the 
Case of I^. C. O. or Soldiers) must have a Court of Inqnu j to show 
grounds for a trial—If the Court give an opinion erruucous!) that 
there are nof grounds—the Court may be ordereil lo revise—tlie 
Court may still retain their opinion—The Comr. in ('hief m ly still 
order the trial—He has belter means of knowing tlie legal i-lb cl of 
the Evidence, itc.—There is the J. A. G. to rousuli and the l.aw 
Authorities—The Mily. Court has not like the Grand Jury ; a charge 
from the Judge to assist them—so that the Court's npiiiioii cannot in 
all Cases (involving the legal effect of Evideiii-c, 6cc.) give a just 
opinion—as where they hear the Evidence oii hedh sides ontlictiial 
—(See Note 4). 

(‘) Circular A. G. 0. No. 267, 7th March, and No. 1301, I9lh 
August, lb29. • 
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Members, &c, 
Oath. 

IVitnesses. 


Oath. 

Sit any day 
oi hour. 


Officer of the Regt. shall hold a Court of Inquest (^) 
(if practicable, if not to be a Slatioii, &;c. Court) to be 
composed of a Field Ofiicer or Capt. as President, and 
of two Officers of not less standing tl6n 5 years as Com¬ 
missioned Officers, (in all practicable Cases,) as Mem¬ 
bers. If the deceased belonged to no Regt. or Dett. 
ill which an Inquest can be held, an Application is to 
be made to the Officer Comg. the Station, &c. The 
Medical Officer of the Regt. or other Medical Officer 
attending, shall examine the body ol the deceased on the 
spot where it was found, (in all practicable Cases) and in 
the presence of the Court of Inquest—after wliich' 
the Court may adjourn to the President’s Quarters (or 
to any other place.) The President and Members shall 
take the tollowing Oath, inhen a closed Court) : 

1, A. 15., do swear that 1 will not discover the Evi¬ 
dence given before this Court, unless required to do so 
in a Court of Justice, or before a Court Martial. 

So help me God. 

3. —That the President may summon any Wit¬ 
nesses, and any Witnesses duly summoned and not 
attending, or attending and refusing to give Evidence, 
siiall be liable to an allachmeiit in Ibe same way as 
V/iliiesses summoned and not attending, &g. before 
Courts Martial. (^) In Cases of Witnesses being 
Mon-Mily. persons, the Magistrate or other Civil 
Officer, shall immediately cause all such Summonsesto 
be served on the parties therein named and summoned. 
That all Witnesses shall be examined on Oath, or 
Solemn Oeclaralioii. 

4. —That it shall be competent to the Court to sit 
at any hour and even on Sundays ('^)—and to confine 
any pei^on, on the instant, suspected to be a party con¬ 
cerned in any Murder, or of having caused Death under 
suspicious circumstances, reporting the same to the 

(-) Owinfj to the state of a body in Warm Weather, such has usually 
been done RegimentalJy. 

(■’J Clause 15 M. A. j and 4 Geo. 4, c. 81, 8, 27. Witnesses before 
Coroner's Inquests are sworn. 

(') Most be often done in 7«d?a—has been even m England (In 
August, 1831)—.See Ca^e 17, p. 117, my 3d Work, (1834)—though 
Jrrvis, p. 212—says it is not legal; it may not be as to a Desdand, 
but tee have no Dmlunds, 
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Comgf. OflScer. (^) And since there is no Coro¬ 
ner in India, except at the Cities of Calcutta, 
Madras, and Bombay, it shall be competent to a 
Mily. Coart to hold an Inqaest on any body found 
within the limits of any Mily. Cantonment, Post, 
or Camp, though the deceased may not have belonged 
to the Troops, or may not be a Camp Follower attached 
to the Troops, or to any Bazar, but shall be u person 
who was under the protection of the Civil Power, or 
have belonged to any other Presidency, or to any 8tate 
in alliance with the £. 1. Company or If. M.’s Govt.—■ 
^Pi 'oridedy that in all Cases retpiiring the aid of the 
Civil Power, or where the further investigation of the 
Case may be required before the Civil Authorities—a 
Report shall be made without delay to such Civil 
Autboritics-^and, if any person or persons be implicated 
or suspected to be concerned in any Murder, an applica¬ 
tion shall be made, direct to the Civil Authorities : 
and a Report thereof, and of all the Court’s Proedgs. 
shall bo made to the Comg. Ollicer. 

*5.—It is declared by the 9 Geo. 4, C. 74, S. 5— 
That every Coroner, upon any Inquisition before 
“ Liiu taken, whereby any Person shall be indicted for 
“ Manslaughter or Murder, or as an Accessary to 
“ Murder before the Fact,—shall put in writing the 
“ Evidence given to the Jury before him, or as much 
thereof as shall he Material, and shall have Autbo- 
“ rity to bind, by Recognizance, {^) all such persons 
** as know or declare anything Material touching the 
** said Manslaughter or Murder, or the said OlTence 
'* of being Accessary to Murder, to appear” ('') at the 


(®) Thete are Cases which would clearly warrant this Measure-— 
A. Coroner is authorized to do so. 

'(®) In the Case of Non-Mily. I’ersons, such persons should be 
> secured and he reported to the Civil Authority for such purpose. 

(^) “ At the next Court of O. apd T. or Gaol Delivery, or Superior 
Criminal Court or Sessions, at which the Trial is to be, then and 
there to prosecute or give h^idence agaiast the Party charged ; and 
every such Coroner shall certify and subscribe the same Evidence, 
and all such Recogiti/.auces, and also the Inquisition before him taken, 
and shall deliver the same to the proper Ollicer of the Court in which 
the Trial is to be, before or at the dpening of the Court." 
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Proposed. 


Proposed. 


Proposed. 


Proposed. 


Proposed. 


That every Mily. Inquest shall record all Material 
Evidence in writing, and shall obtain such information 
by a view of any premises, and by ^searching tlieieof, 
or any places, or property, .so as to aflord traces of 
any marks of blood, or clothe.s, or property belonging 
to the deceased, or accused, or suspected or other 
person, which property, 8cc. shall be minutely exannii- 
ed, secured and placed under the Seal of the President. 

6. —Where the body shall be found at a distance 
from the residence of the deceased, or shall be found 
drowned, or in any well, or in any place—the position 
of the body and of die place to be minutely described-— 
and such of the person.s residing in the Vicinity shall 
be eKamiued as can give any AJaterial Evidence relat- 
ing to the cau.se of .Death. 

7. —That the accused or su.spected per.son shall bo 
present or not at the discretion of the Court—which 
discretion shall be governed by the means of seem ing 
the per.^ion of such accused or suspected person, and 
prevent his or her eluding .Tustice by tlighl. (^) There¬ 
fore all accused or suspected persons shall be securely 
confined and watched, to prevent their flight, or 
tampering with the \Vitne.s.ses or any other person. 

8. —That the Court shall be open or closed as the 
circumstances of the case may require—to prevent facts 
being known to those who might obstruct Justice. {^) 
That Evidence may be heard on both Sides. (*®) 

0.—That a full Description of the person, Sex, age, 
late Trade, occupation, Corps, &c. to which the de¬ 
ceased belonged shall be recorded—as well as (if a 

r*') Jrrvis'fi Corojicr, p. 220, “ It may be roquisite that the party 
euspepted should nut, in so early a S'.agc, be iuforincd of the suspi¬ 
cion that may be entertained against him ; and of the EvldDnce upon 
Tvliich that Suspicion is founded, lest he shonid elude justice by 
flight, by tampering with the Witnesses, or by any other means.” 

('■’) Jenis, p, 220, “ of the necessity fur this privacy or exclusion, 
the Coroner is the Judge.” 

(‘®) “ It is true, that the Coroner is bound to hear the Evidence on 
both sides—because the inquiry, how the party came to his death, 
cannot ho, truly satisfied, unless all the Witnesses who Itiiow any 
lliiog of the death he examined.”—Jerris-, p. 217. 

iiometinu-3. though a Grand Jury throw out a Bill of Indictment, 
a Trial is held on the* Corooer's Inquisition. In the Case of the 
“ Sworn Court of Inquiry,” 1 propose iiu opinion to be given, but here 
“ a full niwrt'* is to be given. 
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stranger or non-resident of the place or not), any 
account as to his or her relations or friends, or residence, 
to whom a report shall be made. 

10.—That a full Medical (“) description as to the Proposed, 
cause of Death, the nature of the W^ounds, the position 
and appearance of the body when first viewed, includ¬ 
ing (when necessary,) the opening the body—and the 
examination of other Medical Men—and the state of 
the clothes of the deceased, or want thereof, or if there 
were any persons or weapons, &c. near the body— 
shall be fully recorded. 

* 11.—That the Court shall inquire of the persons Proposed, 
residing in the house, &c. where the deceased lived, 
and particularly from the relations or friends of the 
deceased, or other persons touching any Quarrel—and 
as to the state of the mind of the deceased—as well as 
to any dying declarations, or expressions made use of 
by the deceased. 

12. —That the Opinion of the Court shall be deter- Proposed, 
mined by a Majority ; the President having no double 

or Casting Vote. 

13. — ** Sane persons who commit Suicide 

are directed to be entered in the consecrated 
burying - ground, after night - fall ; (*•) [ but 


('*) Dr. G. fimiih, recommends a division of labor amongst Medical 
Men, in Cases of doubt, or of importance. Medical Jurisprudence, 
p. J40. 

('■■') [But without funeral rites]! should propose to omit, as tlie late 
Bishop Turner, of Calcutta, rcromraended, that the Church Service 
should be read over Suicides at tlieir Internieut. It is declared in 
“ the order for the Burial of the Dead” % “ Hero it is to be noted, 
that the Office ensuing is not to be used for any that die tinhuplizedy 
or excommunicate, or have laid violent hands upon themsclrcs." 

Of which latter “ are to be understood, not all who have procured 
death untutheinseivcs, but who have dune it voluntarily, and conse¬ 
quently have died in the commission of a mortal sin; and not idiots, 
lunatics, or persons otherwise of insane mind. The proper judges, 
whether persons, who died by their own hands, were out of their 
senses, are the Coroner’s jury. The Minister of the parish linlh no 
authority to be present at viewing the body, or to summon or ex¬ 
amine witnesses. And therefore he is not entitled, nor able, to Judge 
in the affair : but may welt arquiesce in (he public determination with¬ 
out making a private inquiry. Indeed, were he to fiiake one, the 
opinion, which he might form from thence, could usually be grounded 
only on common discourse and bare assertion. And it cannot be 
justifiable to act on these, in contradiction to the decision of a jury 
after hearing witnesses on Oath. *And though there may he reason 

Y 
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Proposed. 


without funeral rites; or any Military honors 
whatever.”] 

14.—Verdjct.— The Verdict shall be by a Majo¬ 
rity—the President no double or Casting' Vote. The 
Verdict shall be recorded in simple language thus 
The Court are of opinion from a View ol the 
Body, ('♦) and description of the Wounds, {or other 
circumstances to be stated) that the deceased ijiis rank 


to suppose, that the Coroner’s jury are frequently favorable in their 
judgment, in consideratiou of the circninslances of the deceased’s, 
family with respect to the forfeiture, and their verdict is in its own 
nature traversable; yelthelmrial may not be delayed, uulil that matter 
upon trial shall finally be deleriiiined. Itut, on acquitlul of the crime of 
self-murder by the Coroner’s jury the body in that Case not being' 
demanded by the Law, it seometh the Clcrgtjmun matj and ought to 
admit that body to CArM/itm burial {Dr. Burn, see iP/a«f’.v Hook of 
Common Prayer p. 487.) On the other hand it has been contended, 
as to the Coroner*s Warrant, (i take that to bo no more than a 
Certificate), tliat the body is not demanded by the law, and that 
therefore the relations may dispose of it as they please {Wheathj 
do. p. 487). 

It is said that the words (after earth to earth, ashes to ashes, dust 
to dust) in the sure and certain hope of the Resurrediuu to eternal 
life,” p. 496, used when the earth shall be cast upon the Coffin— 
cannot be used in the Case of a Suicide: hut it is reiniirked by 
“ Wheatly" not that we believe that every ouc we bury shall rise 
again to joy and felicity, or profess this sure and certain hope’* of 
the Resurrection of the person who is now interred. It is not his 
Resurrection, but the Resurrection, that is here expressed : nor do vve 
go on to mention the change of his body in the. singular number, but 
uf oar vile body,” which coo prebends the bodies of Christians in 
general,” p. 495 Mant’s Prayer Book. 

(^“) The words [“ but without any Mily.' honors whatever] I 
should propose to leave out. G. O. C, C. 24U) Sept. 1829. Not 
that the dead are anything the belter for the honors which we perform 
to their Corpses—Geo•{ Comber. Wheally, {JfJanl’s do. p. 485) 

The Scotch {Presbyterians) do not read any service over the dead. 

I would say to Christiana—“ Judge not that ye be not Judged, for 
with what Judgment ye Judge, ye shaU be Judged." Matth. vii. 1,2— 
“ whether we live therefore, or die, we are the Lord’s. .JFor to this 
end Chiut both died and rose, and revived, that he might be Lord both 
of ih» dead and living," (Romans xiv. 8,9.) 

^ Who can say whether a man was insane or not wll^n he destroyed 
himself—no human being can say when God may visit-aiiy one with 
Insanity ! [ doubt much the sanity of those who refuse Christian 
burial to any human being; their Charity 1 must more than doubt. 

That a Man’s property should be forfeited to the Crown, and his 
Widow and family starve, is a law unbecoming a Christian Country ! 
that it is only applied to the Case of a poor <Man is worse than un- 
Christian. (See Case qqoted in iny 3rd Work, 1834, Case 17, and note 
71, p. 117.) 

(•*) This is legally neceesarj—Jci e/fi, p.240. 
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or occupation to he described) was killed by the Act of 
——(description ofhis person)—by kicking, strik¬ 
ing, poisoning, shooting, cutting, &c. by blows in¬ 
flicted on the bcMy, head, &c. (‘^) or, that the de¬ 
ceased died a natural Death ; or, was killed by a per¬ 
son, or persons unknown, and who has (if so) since 
absconded and cannot be found ; or, that the deceased 
was killed by the fall of a House, by a Cart running 
over him or her—or, that the deceased destroyed him¬ 
self or hersell' by accident—or by shooting, strang¬ 
ling, drowning, &c. being delirious and out ofhis, &c. 
*jiniod, or labouring under aberration of mind. (^®) (At 
present a Qeriificate^ being a Copy of the Verdiett is 
required by the Mihj. Chaplain to certify whether the 
deceased, being sane, committed Suicide. J 

15.—That the Verdict shall be signed by the Presi¬ 
dent and all the Members, that the Proceedings may 
be revised and fresh Evidence taken as often as may 
be required. That the Court may examine *ch Me¬ 
dical Men and other Witnesses as they may think 
necessary. 

('’’’) WJielber the Case will amount to Murder, Manshwghter, &;c. 
to l)t! determined by the Coiiir. in Chief, or Genl. Odiccr who is to 
order the Inal—A Mily. Inquest is merely to ascertain the Cause of 
Death. 

(*“) I have in para. 13—inserted an order regarding some persona 
coininittiiig Suicide —but 1 do not recommend it to form part of flie 
rules fur an Inquest—1 deem it impossible to determine when lusaiii* 
ty may bn visited on any one. It is prejudging as person whose state 
of mind can only be known with certainty to his Maker ! The Verdict 
and ils eonstMiucuces may distress the feelings of his family, and 
beggar his widow and children—hut it never can prevent an Act 
which originates in causes often unknown—and in which “ human 
wisdom is ignorance.”—It is punishing the innocent for the presumed- 
Ciiiilty. 

The Uepy. Coroner of Westminster (.Wr. Iliffgs), stated tlitre to 
have beenMSO Suicides in 20 years in Westminster—or 24 a year— 

PopultHion, 
iHll, .... IGO.bOl 
1821, .... 181,4 U 

1831, .... 202,801) 

In C€f)lo7i out of a Population of more than a Million—12 a year—« 
Culcutln Courier, 13lh March, 1831. 

It is not stated how many were felo de se—hut it i.H clear that the 
number is not great, and tliat must Suicides Lave arisen from Cora* 
mercial failures or other losses, producing, it must be supposed, 
mental derangement ! 1 hope to see “ felo de se” no longer used in 
the Verdict of any Coroner's Jury.* 


Proposed. 
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Proposed. 1C.—A Copy of the Proceedings of Inquests may 

be given to the friends of the deceased on application- 
paying reasonably for the same. AndaCopytobe 
sent to the Civil Autliorites in all Cases where the aid 
of the Civil Power, or any further investigation may 
be necessary, before the Civil Authorities. 

Proposed. 17.—That if the Death of the deceased shall have 

been caused by the negligence, or furious driving of 
any Carriage or Cart, or other conveyance liy the 
owner thereof, or by bis servant, &c. on the Court 
certifying the fact, it shall direct the owner or owners 
thereof or other person to pay a Deodand or Fine to 
Govt, not exceeding in Value 100 Rs. to be levied by 
order of the Corag. Officer of the Station. 


Milv. Courts of Requests. 

Ulilily of. 3.-Tie Courtsof Requests are of some Antiquity, (’) 

and of great Utility, (®) I have before (^) recited and 
given an improved version of Section 57—4 Geo. 4, 
C. 81, under which onr Mily. Courts of Requests are 
held ; which Section was framed, as to amount, con¬ 
formably to the Calcutta Court of Requests. I have 
in my last Work ('^) given a considerable Chapter and 
a great number of Cases, and having proposed an 
alteration in the above Section ; I shall now endeavour 
to slate what are the usual Rules of Practice ; and 
where none arc laid down, to point out some which may 
be usefully applied. 

Should pit tiie 2 . —^The Mily. Courts of Requests must sit once a 

whole uioDth. n^onlh at least; at some Stations they do before ihe 
Issue of Pay, at others, on or afier the Issue of Pay. 
In iJie Calcutta Court they sit on Mondays, Wednes¬ 
days, and Fridays. (^) I propose that all Mily. Courts 
of Requests shall be appointed to act for the ensuing 
month—their duty to begin on tlie 1st and,end on the 

(') 9 Hen. 8. A. D. 1517. 

(‘^) “ The time nud expimsc of obtainin'; this Summary redress are 
ver> inconsiderable, which inake it a great benefit to trade.”—Biac/f, 
vol. 3. 81. 

(“) p. 32. 

n p. 173—piihd. in 1834. 

(®) The London Courts sit Isvicc'a week,—Bfuefe, vol. 3. 81. 
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last ilay of each month. That they shall meet on the 
1st day to register any Cases, and that Summonses be 
issued for the appearance of the Deft, and Wit¬ 
nesses 2 or 3 day# afterwards. (7) 

3. —That the Court being an open Court, all Claims 
shall be made in open Courts and shall not be register¬ 
ed by the Major of Brigade, or Station, &c. Slalf. (®) 
That there be a Register kept, (®) and each Case to 
be numbered, 1, 2, 3, &c. of each month. That there 
shall be an J«r/c.v of the names «)f the Plllfs. and Defts. 
Alphabetically arranged—to enable the Court to refer to 

’ any Case, and see if it has been before decided on. (*°) 
Tliat all Decrees reriuiring to be carried into effect by 
order (»f the Corag. Ollicer of the Station, &c. shall be 
published in Station, &c. Orders as soon as practi¬ 
cable. ('*) 

4. —That there shall bo only one Court of Requests 
at each Station, See.—there being 2 ^'ative Ollicers 
appointed as Assessors (*') added to the European 
Court. That all Jfalf Castes or Native Christians 
be considered in the dcci'^ion of Causes as Europeans. 
That the Cases of Foreigners and others not Natives 
of the Company’s possessions in India, shall be treated 
as the Cases of Europeans. (‘^) In the Case of Native 
against Native to be decided on as obtains in practice 
in the Calcutta Court of Requests. 

(®) In CMcutta Summonses are returnable on Mondays, Wednes¬ 
days, and Fridays. 

(■) If ihe Ucift. requires longer time, he should have it. 

p) The M. B., &c. registering Claims is adopted at some Stations 
to save the Court trouble—It was objected to by Lord Comher- 
luere, when Comr. in Chief, as improper to allow any individual to 
have the power to reject any Case—as contrary to open and fair 
justice. 

(“) ()f»Foolscap si/ed paper. To have a luargiu and double Co¬ 
lumn for Claims and Decrees. 

(*") This will save much trouble, as Claims are often brought 
forw it'd, more than once. 

(•') The present mode of publishing 40 or 50 pages folio, all at 
once, in orders, is objectionable. 

(‘-) Before recommended, see p. 182. Note 20 of my Work (1834) 
—As the Native Court, consists usually of 5 Native Ollicers, I save 
3 Ollicers—besides the European Suptg. Officer and Interpreter- 
in all 5 Officers are available for other duties ! 

As Foreigners are in all Countries subject to the Laws of the 
Country they are residing in. 

('^) See at the end of this Article. 
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AnyonePIlff. 

except. 


May sue for 
less. 


Non-Suit on 
Merits. 


Statute of 
Liiuitalioii. 


5.—Tltat any person may sue as Pltfl‘., if not an 
Enemy or Rebel against the Govt, That a Pltfl". may 
sue by his Attorney or Agent, the Attorney or Agent 
producing due Authority in writing. That where 
Shopkeepers, &c. shall sue a person living at any other 
Station or Place they shall (in all practicable Cases,) 
employ some person residing where the Deft, then is, 
to prosecute the Cause in the Court of Requests; 
being furnished with necessary Documents and Vouch¬ 
ers to support the Claim. (‘^) Tliat Natives, as well 
as Europeans, may sue by their Vakeel or other Agent 
if authuri/.ed in writing. 

G,—That a Pltfl’. may sue for a Debt greater than 
the limited Amt., provided he releases and quits his 
Claim to the Overplus. (‘®) That where a PItlf. has 
a Debt due him by Deft, which o\.ceeds the Amt. 
limited, he cannot divide his Debt into two or more 
parts or Claims so as to reduce each within (he limited 
Amt, ('') But, if he sells to Deft, several kiiidsof Pro¬ 
perty, and obtains Promissory Notes pay.il)le atdiflerent 
dates for Articles sold beyond the value of the limited 
Amt. claimable; he may sue upon such separate and 
several Promissory Notes. ('®) If Pltfl’. owes Deft, a 
Debt, or balance unconnected with the Debt sued for, 
the Deft, must sue PUfl’. in a separate Action. (‘®) 
But if Deft, has any Claim arising out of the Debt 
sued for, he shall have an ott’-set against such Debt. 

7. —A Pltfl’. Non-suited upon the merits of the 
Case, cannot sue again in the same cause. But, if 
Non-suited owing to the absence of necessary Docu¬ 
ments or Witnesses, the Case may he reheard. 

8. —The Statute of Limitation is the guide for the 
Court, and all Debts unclaimed are, at the expiration 
of G'years, not legally claimable; unless PPIF. has 
revived his Debt by demand, or Deft, has acknow- 


(*'') Instead of sending such Claims to the Station, &c. StatT. 
Practice of Calcutta Court. 

(>7) Practice 'of Calcutta Court; and in the Madras Mily. Cts. 
of Requests (1835). 

(“■) Calcutta Court, 

(*“) The Evidence on the 2 Cases heiug distinct. 
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fedged it. But Limitation may be as to a part only, 
and the other part may he decreed. (®') Provided 
always, that it shajil be competent to reduce the period 
of Limitation in the Case of N. C. 0. and Soldiers. 

9.—That, unless otherwise agreed upon, in all 
Claims of Servants for Wages due, a month’s notice 
or warning shall be an understood Agreement between 
Servant and Master, (unless it be waved by the’consent 
of both parties). If a Servant leaves without such 
warning or notice, he shall forfeit a month’s Wages— 
and if the Master discharge the Servant without such 
■*warning, &c. he shall pay the Servant a month’s Wages 
—the month to be reckoned from the day of leaving, 
or of the discharge without such warning, &c. 

—An open account shall he no set¬ 
off against a Bond or Bill, nor against a Claim for 
House-rent, or the like. Things of equal preference in 
Law can only he received as sets-off against each other. 

—No deduction can he made from 
a Servant’s Wages on account of Sickness. Nor, if 
unjustly confined on suspicion and released, if he 
declines to return to his duty. A Deduction in the 
Case of the Desertion of a Servant, to the extent of 
half or a whole month’s Wages. If a Servant be hired, 
and not employed, he is entitled to his AVages— 
Deductions may be made from a Servant’s AVages, for 
Articles lost, or wilfully damaged, thro’ neglect. 

l^.-^Jurisdiction —As to all manner of Actions, 
Plaints, Suits, and Controversies for any debts, dues, 
or demands, not exceeding 400 Sa. Rs., as the Court 
may tind to stand with Equity and Good Conscience, 
subject to the Control of II. M.’s Supreme Court at 
Fort William. , 

13.—("') AVhere a person derives the means of sup¬ 
port from (Calcutta) the place where the Court is held, 


Servants' 

Wages. 


Warning. 


Set'aff. 


Set-oiT, 


JuriailictioD. 


Livelihood* 


C^) 21 Jttc. 1. c. IG. and Oalculla Court—but as they are Courts 
of (Conscience lliey act upon the Conviction often, that if a debt were 
just, it would have been demanded, and brought to (rial, long before 
it is prescribed by the Statute—such long delay as the Statute allows, 
would in almost all Cases of small debts, be a very stro’ngand suspici¬ 
ous circumstance against the demand, and throw all proof on the Pltff.” 
(-‘) Shaw V. Anderson, K. B. in Banco, 2dHt Jany. 1833. 

(“-) If they are to be liable to Uiese Courts, I would reduce the 
period to 6 uioiiths. * 

(**) CalcuUa Court. 
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tliongli living beyond Ihe Jurisdiction, such person 
may be sued. (*♦) 

14.—That all persons by a residence in any Mily. 
Cantonment, or Bazar, whether such residence be 
permanent or temporary, sliall be amenable to the 
Mily. Court of Requests. As well as all persons, iho’ 
not registered, or the persons not licensed to reside in 
the particular part of the Country (■5)—shall, if resi¬ 
dent, be amenable to the said Court. And if any 

(*^) The Rules of Hie Loudon Court under 39 and 40 Geo. 3, c, 104 
—render amenable “ any person residing or iuhabiting within the 
City of London, or its Liberties, or keeping any house, warehouse, 
shop, shed, stall, or stand, or seekiny a livetilmd, or trading, or deal¬ 
ing within the same City.^’ 

As to an/H/m/yit Oil amenable to the Jur/sdietion of the Supreme 
Court —in the Case of Khamah Dosce v. Srehorrutd lio'ic^ 'tup. ft ‘J2d 
June 1830. The C. J. (Sir E. Kjmd) said—*'■ The Deft, had resided 
there (in the house in Calcutta) up to witliiu a few months, while all 
his family continued residing there, and all his Ksiahlishmeul of Ser¬ 
vants. This house was his ilomu'i/e, and wherever that as, he v*a? 
constructively an inhabitant of that place. This bad alv\ays hot a 
cottsiderod a good ground of Jurisdiclioti.” (iGfh Pica Rule ) 

It iS said “ All Servici-s must be performed within the pule of the 
Court. Tf a man Asidos rii Rordeslcij, and Works iu 
he may be served whore he Worl s, hut llia*^ Service must be personal, 
because it is not his ahude - hut if he is Master of the shop, i* 
considered as his homo ” 

“ Should a person hi the Manor of Edghastou, aud rrwf « 
gnrd.-a in that of Uirn,ht-lta'>t, i; i liable to. sue and be sued ; th 
Man of i.iiiy easily be served at his a/m/o; but the Man 

at Edgfiaston caimoi. lie may be served if found in the district, hut 
the Service must hj ptrsuual. The Summons cannot be left at his 
gaidi'nt because it is not his abode." 

“ A Family retired to Bordcslcij to avoid tlid Court; hut it appear¬ 
ed that the Wife worked in a Shop at Jliruiiugham, she w'as served 
with an order at th Shop, u-id 'Oi the husband and wife are euusider- 
ed one, the Sei vice was deoino ’ jooJ.” liullov on the Birmingham 
Cts. Requests, (1787) p. i!7. 

“ A person who resided at iV; ay, was sued, “he sought a liveli¬ 
hood inhut alUio’ the Pltlf. procured an order, he 
was not able to serve it.“ i. 

“ Another was an inhabitant of Hales-Owen, but possessed free¬ 
hold premises in Bii ndnghum, He could not sue for arrears of rent, 
because he was out of the bounds, hut he might coustitule a Steward, 
and (hat Steward could sue iii his own name”— do. p. 28. 

“ A baker who resided in the lordship of Duddeston, a few doors 
leijond the precincts of the Court, brought 6 Causes, which were all 
dismissed. The Court advised him to rent an Apartment in Birminy- 
hnm, if he wished to shun ruin; this would give him a right to 
recover his property ; for though be sought a livelihood according to the 
words of the Act, yet they did not think be came within its moaning’' 
—do, p. 29. 

(“*) The Charter 3 and 4 Wint«. 85, 8.82—residence in certain 
parts only, without leave. 
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person shall be the Owner of any House, Shop, Ware¬ 
house, or other place, though he shall rent the said 
House, &c. to another person, Ihe Owner shall, so 
long- as he derives a rent therefrom, or be the Owner 
thereof, be amenable to the Court. (*^) 

15.— Coni factors ~—'\!\\‘a\. all Contractors for the 
supply of Gram, or Grain for the Hcm’ble Company’s 
Cattle ot Troops ; or for the sop])]y of *^rovisions, or 
my other Articles for the Troops, shall, thoug;h not 
residing within the lijiiits of anv M ly. Cantonment, 
i^cc. bo amenablo to the Mily. Courts of lleqiiests. (*^) 

' IG .—No Criminal Jurisdiction —“That the Court, 
having no Criminal Jurisdiction, be not authorized to 
investigate Cases ot Maltreatment, excepting when 
etninectod will, a Servant < desertion, and then only, 
when he siir- -rr his Wage .," ( ') 

17. — Promissoiy Notes, Sic. — That I'roinissory 
Nt'tes for tho payin<u«t of Money be not required lo be 


upon tiifi prjnciplt! Uiat '' no man onglit lo sue, but iie who is 
liable io !)<• suf ct.’ Hulton, p. J80, vvho o.lrfo.aya rej^aiiluig a Indy 
•vlio in t>irfniii};ham, but vhose iotiduts were (cithout it. 

Von are an iiiliabOant alrifady . i lont , SPat in a plant' o, 
\Vo',-s!i.p «liicii, ill spitri of till iliL Sopliistiy of \V ostmiiJalnr-Hal 
f'lvt >, you ihe nj^bt you w^at. If the Uoiumiftsioncr wishes to adhere 
vi tlin Act, he iiniat adniit the tempoi.iry Sailor”—d;*. p. 180. 

Cases occurred at Kiirnal in which a Shiol. who resided m ihe 
town of Kurnal nooslauliy sued Ihosii residinp in Cani'nments. This 
Rlun possessed Houses, Shops, &n. from which he drew a rent. 
Regn. XX. A. D. 1810—Sect. XX.V1., forbade Comg. OAicers to 
dispossess the proprietors of Lands ir Utilises within the iiinits of a 
IVlily. U-intoumout, who refused to be registered. The Order was 
framed just after the lie.gns. reia'iv,' to the iMily. Police of Canton- 
iiients being '.ealitl iu Coiiig. Oflicers or Stations, &:c.—and was 
equitable. Rut by Section VIII. noier.sou is to be registered against 
bis Coimenl —while Scut. XXIV. rtoders p-.-rsons not ret/iitered 
amenable to the Civil Courts! here equity ceased, the right of 
Registry g&ve a right o? Residence, and prevented others from having 
Siiops; but if a Man resides in any Raiiitr, or bolds property, he 
sliuuld be amenable. It was equitable not to disposscas rightful 
owners ; but as the Law of Kngland makes a Man amenable by 
Virtue of the protection of its Law; he should, upon the same prin¬ 
ciple, be amenable In the IVlily. Courts of Requests where he himself, 
can sue in those Courts, and has the protection of the Police of the 
Bazar, wherein his properly is situated. 

(*?) Such Contractors have Agents, who personally ’carry on the 
business of the t'ontractor, and have shops, i,,e, in the Cantonment; 
and such is carrying on a Trade’' within the •limits of the Cantoa- 
ment. 

('■«) Circular, No. 628, A, G, 0.^8t May, 1829. 

z 
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Interest on 
Bills, &.C. 


on Stamp Paper, (‘'®) nor any other Instrument pro¬ 
duced before the Court; provided the Court be satisfied 
as to the Justice of the Demand, according to Equity 
and Good Conscience. 

18 .—Interest on Bills, &’c.—“ Not allowed by Law, 
(unless at the time of selling; it is agreed to, or at a 
future period promised, if time for payment is granted) 
supposing that the seller has the option of suing (Deft, 
being within Jurisdiction) when the Dill becomes due, 
and not paid when demanded. If a Debtor has remov¬ 
ed to a place where his Creditor is precluded from 
suing him, and he has demanded payment when suclr 
Debtor returns within Jurisdiction, and is sued; the 
Creditor is considered entitled to a fair rate ol interest, 
after the expiration of the Customary Credit time, 
i. e. for the period of such absence, or the time between 
the expiration of such Credit and his return from the 
place he went to, to escape payment. Courts of 
Bequests beiuf/ greatly guided by circmnstances of 
Equity, as well as LaivJ’ 

(“) Regn. X. A. D. T829—('.Wamp AcO—ScheduIe (A)—4— 
requires a Stamp on Hills of Exchange, Promissory-Notes, 
Hoondees, Teeps, Hurats, aud other Orders or Obiigatioos for the 
payment of Money—if payable within the Provinces enbonlinate to 
this (Bengal) Presidency. But, 1 think such shoulil not obtain in a 
Court of Equity; as the debt is to be decided nccurding to Equity 
and good Conscience. 

(^) Usually 3 Alouths in Calcutta. Though they often give longer 
Credit—even 12 Moaihi—Hutton, p. 237—says “6 Months Credit is 
a rule of trade.” The Calcutta Tradesmen' insert in their printed 
Paper of Terms “ 3 d/(mi/»s Credit allotcedy after which lOP.C.is 
but this Notice does not, legally, bind the buyer. 

In a Case where PltlT. sued for a debt and Deft, acknowledged the 
Debt, but refused to pay Interest—The Commissioner decreed the 
Original Debt without Interest, aud said that “ un1cs.s there existed a 
previous understanding that after the expiration of a certain period 
interest would be charged on the bills, the Tradesmen hu' e no right 
to charge interest.” Calcutta Ct. Requests, 28tl) Nov. 1832. 

In the Insolvent Court, (Calcutta) 25th Jany. 1832. Tlie Commis¬ 
sioner remarked that Tailors’ Ititls, aod several others in the 
Schedule, were not chargeable with interest.” 

Book Debts do not, of course, carry interest: bnievcnof them, it 
may be payable in consequence of the usage of particular branches of 
Trade; or in cases of long delay under vexatious and oppressive 
circumstances*, if a Jury in their discretion shall think fit to allow it. 
(Eddowes\, Hopkins, Doug I, 361.^ 

The usage of pariknlar branches of Trade does not apply to fihop 
Bills—-such as Tailors’—Jewellers, ^c.—-who will give 10 P. C. for 
ready Money ; a proof that (as is*w£tl known) if paid at the end of 
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19. —Contracts and Agreements —Not the Practice, 
in the Calcutta Court, to require them on Stamp Paper. 
It is proper to sj^ecify the exact Work or thing to be 
done—the price—the time in which to be executed— 
and the time in which payment is to be made—or it' 
part to be paid by Instalments before the execution 
of the Work, the Amt. to be staled—or, if a sum of 
Money in Advance be paid, to state the Amt. paid. 
Also the qualify of Ihe Materials to be distinctly stated. 
A Clause may be added as a Penalty in Case of non¬ 
performance of the Agreement as to time, (^‘) or as 
to the quality of the Work. And if there be no such 
Clause, a Court of Iloqucst will decree certain deduc¬ 
tions from the Amt. of the sum agreed upon, or unpaid, 
if the Case equitably merits such consideration. (^-) 

20. —i. Landlord and Tenant —Whenever a person 
agrees to lake a House, or Bungalow, &c, on a Lease, 
the terms should he specified most clearly in writing-. 
The Time from which and to which the Lease is to 
run. The lleut to be paid in Company’s Rupees, and 
to what Amt. monthly, &c. Also if any “ notice to 
quit” be agreed on it should be stated, It should 


12 Rfontlis they are not losers—hence, I would never allow interest 
till after the lapse of 12 Mouths. 

The llol'ler of a Uiil of Exchnnge, or of a Promissorij Note^ is 
entitled to recover the Money payable upon it with interest 
OH tiills, 9i)) In some cases from the date of the Bill or Note ; but 
in general from the time at which it ought to have been regularly 
paid, together with all incidental expenses occasioned by non-accept¬ 
ance or noD-puyinent ('Bailey, 91.^ ** And in regard to all other debts 
of this species, it is the couslaut practice, either on the contract, or in 
damages, to give interest for the detention.” ('I Tcs. Jun. (ii.J 

But “ where there was no proof of agreement for interest on a 
Note payable on demand, held that the IMtil*. was only entitled to 
interest from Ihe (lay of issuing the writ of Sunununs.” (i Bing, 
N. S fC. PJ 167.) Jeremy's Digest. (1836). 

(3‘) It was found necessary in Calcutta, about 20 years ago, to 
.comuet persons who had agreed to supply materials, to enter into an 
engagement as to lime, and to pay a certain sum if they failed—as 
some Builders, &c. were often prevented from fulfilling their engage¬ 
ments. 

(^‘^) These Agreements should be in duplicate, signed by both 
parlies—and each should hold one of the Papers. 

(^■') In the Case of ITnt. tloyper v. Ctcmenls Brown, where the 
rent of a House, at Duni-Dum, was paid Moulhly. The Court 
decided that “the house having been takeif on tbe jiist day of the 
Month, and the payments being due on that day, the “ notice to 
quit” ought to have been for one Mouth after that period.” Calcutta 
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be staled whether the Landlord or Tenant shall keep 
the House in repairs. (5+) It is better to covenant 
that the Lessor shall keep the House in repair, and io 
state to what extent—i. e. to essential repairs and to 
keeping the House “ Wind and Water iifjkf,’' and 
as to while-washing the Walls inside and outside—and 
whether the Garden shall be kept up by the Lessor or 
Lessee. “If the Lessor covenants to repair a House, 
but does not, the Lessee may do it, and withhold as 
much rent as will repay him.’’ 

ii.— Repairs —It is usual for the Tenant to replace 
any panes of glass of Windows broken by himsell', Ser¬ 
vants, &c. (^®)—though there be no specitic agreement; 
or to make good any damage or injury to the doors, or 
fixtures ; but, such should be inserted in the written 
Agreement in such usual terms—“ And it is also 

agreed, between-and-that when — shall 

leave the premises, he shall leave the glass Windows, 
and other things belonging to the premises, in as good 
condition as they now are (reasouable wear only ex¬ 
cepted).’^ (3«) 

iV\.~-^Desiruciion hy Fire, &;c. —Unless agreed upon, 
if the Lessee, or his Servants, burn down the house by 

Sup. Court. 30lh Jany. 183.3. “ Each parly is at liberty to pive a 

—--’s warning for the quitting possession of the said premises.” 

TFi//tUJWs'.s h, and T. p. 13 . 

(*') “ When a Tenant covenants to keep a house in repair, he is 
not answerable for the natural and evitable deray of the premises ; 
hut is bound to keep it only wind and water tight, so that it does not 
decay for want of cover. And a Tenant from year to jear is only 
bound to fair and tennntable repairs, so as to prevent waste or decay 
of the premises ; not to substantial and lasting lepairs; such as new 
roofing, kc. (I 7V/7M. Hep. 590.) 

A Tenant is hound to keep in repair erections made by himself 
duringitlie continuaiiee of his lease.” fFiip. Rep 277.) 

(*’) 1 Leon Hep. 237. Co. Lit. 54. In a Case before the Calcutta 
Ct. Uequt'hts, l5Ui June, 1S32. The Commissioner said that “ as 
PlUi. had lived in the house, and chosn to put up with tlic 
inconvenience, he must pay the rent. He had not been, forced to slay 
in the house, and, when he found that his landlord did not fulfiUiis 
promise, he should have left it. Jf he hud piovfd the house untenant- 
ahlc, he might have recovered hU rent, but he had failed to do so and 
the only thing he could recover, now, would he the Amt. that he 
could prove he had expended in the neces^ury repairs of the house,” 

(*) “ The repair of the glass is as much a debt as the rent,” 

CHutton, p. 84.) 

( '’) To save trouble to tliemsclve^, as well as to otliers. 

(■“') Williams’s Landlord and Tenant, p, 13 . 
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accident, he (the Lessee) is not legally compelled to 
repair or make good the loss or damage. All Agree¬ 
ments should hage this saving Clause—** That the 
Lessee shall not be answerable if the House, &c. shall 
be burnt down by fire or lightning; blown down by 
tempest; or destroyed by any other accident; or by 
any Enemies. (■’^) Where the Rent is high, so as to 
yield not only the legal interest, but a fair profit, the 
Lessee should not be compelled to repair—where the 
Accident arises from the negligence of the owner—as 
where a Chimney is covered over by a covering of 
grass, or a beam runs across the flue—and ibo owner 
does not give notice; if the House, &c. be burnt down, 
this is the negligence of the owner. (^°) 

(®) It seems Hull, by Low, if a tensnl covenants to repair rlur'nj 
the term of tlie Lease, if the premises are burnt down as above stated 
—“ he will be bound (although not rebuilt by the Landlord) to pay 
rent during the term—and to rebuild them at the end of the lease 
(fi Term. Rep. C50 !) 

Kut if the Cov'Miant casuallies fiom fire, Sfc. he inserted in the 
lease, the tenant will not bo subject to rebuild the consumed pre¬ 
mises, and perhaps a Court of Equity would ('and shouldJ compel the 
landlord to rebuild Ibeiu ('6 Term. Rep, J And if the landlord 
commences an Action fur the rent, an injunction will be granted to 
stay it till the premises are rebuilt. CAmhl. Itep. C26.J 

(■“’) A Case occurred at Muttra, in 1828 or 1829, of ar Officer who 
rented a bungalow from another Officer. Tlie bungalow was burnt 
by lire and be refused to pay—a (’ommittee was ordered—and they 
decided upon the feelings of gentlemen.” The opinion was, that 
he “ should pay the damages ; or purchase the bungalow.” 

Now, it is well known that, in England, houses are insured, and 
that, if the house be burnt by accident, the Insurance is paid—for the 
Insurance is “ against accidents”—not if burnt during a riot (when 
the hundred, &.c. pay)—and if even by design if committed by the 
Lessee, or bis Servant, the law must lake its course—the Lessee is 
not the person to look to. 

It is a contract by which the Insurer undertakes, in cousideralion 
of the premium, to indemnify the Insured against all losses, whic^i he 
may sustain in his house, or goods, by means of fire, within the lime 
limited in the Policy.” (Tomline's Law Dicly.—lillle-Iitsitraiice 
agQinst Fire. 

“ The same principles as to/raud, and the return of premium, apply 
to Cases in Insurance against fire as to all other Contracts of Insu¬ 
rance.”— Vo.) 

Hence, as the object of Insurance is simply to indemnify for actual 
Loss—if a Man insures for 5,000£, and tlie property be.proved to be 
worth only l,0yuii, be cannot recover beyond the ad calorem amount. 

When the Fire takes place from Accident, the Leasee is not, legally, 
nor equitably bound to repair the loss or ilnniage. Where, as in tlie 
Case of thatched Hnngalows, the Lessor or Landlord charges 20 to 25 
P. C. of the Value of the Bungalow as rent, he gets good interest, a 
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Lease. 


Hire of Boats. 


Pnrrliase of 
House. 


iv .—If a man takes a House, &c. on lease, and docs 
not occ'npy it, he must pay the llent, as the owner is 
deprived of the use of it (4')—but you may sub-let the 
House, &c. to another person. 

21. —Hire of Boats, —Where a man hires a boat, 
and the dandies run away, a Court of lle(|uest8 will 
make a deduction, provided their desertion is not 
owin^ to the misconduct of the person who hires. ('**) 
In all A^^reemeiits in the hire of boats, there should be 
stated the place from which, and to which the boat is 
hired—the number of oars and dandies, the price of 
hire to be paid, and if any advance be made, a receipt 
should be taken. If the rate of hire be unknown ; then 
insert that payment shall be made, according to the 
customary rates, and the measurement or touage of the 
boat (if a baggage, &c. bout.) 

22. —i. The Purchase of a House, —Should be 
in writing—Kvery man who has a House, &c. in any 
Mily. Cantonment should be obliged to register the 
same as now done at some Stations, in a Book kept by 
the Station, &c. Staff OlBcer, {*') so that there could 
be no doubt as to the owner-ship. The Buyer should 


profit, and enough to covor all risks. Where the fire lakes place from 
the negligence of the Lessor or Landlord in not apprising the Lessee 
of any circumstance likely to cause the accident, (such as that the 
chimuey is covered, or a beam runs across the flue, ^c.) he alone is 
to blame. If the negligence is on the part of the Lessee, he should 
equitably repair the loss or damage ; unless the house, &.c. is insured, 
in which ease the Lessor looks to the Insurance Oilice. I would say 
that the principle as to liability on account of negligence, rests 
on the same grounds as in the case of accidents by the owner of a 
Carnage, or lus Servant, by furious driving, or driving unbroken 
horses, or driving against aiiollier Carriage nhen the driver is drunk 
—or does not in a dark night, use lights to his Carriage—as in these 
cases the injured party can recover ; and actions have been sustained 
against the proprietor of a Stage ('onch where the driver was drunk, 
and upset the Carriage—to recover the expense of Medl. treatment, &c. 
p“) Hutton p. 127. 

Calcutta Court 17lh Dec. 1832. 

G. O. C. C. 16th Sept. 183."—“ Of Houses, Bungalows, 
Gardens, within the Limits of the Cantonnients of Dum-Dum, 
linrrackpore, Diaa\mr, Benares, Catenponr, Agra, SJeerut, and 
Kurnal; of Sale or Transfsr; present Proprietors to send a Memoran¬ 
dum, stating when purchased or became Proprietors—from whom 
obtained, and size of Compound. Sales or Transfers reporled to, and 
Register kept in the office of the priiiciiial Staff Officer,’* 

The order is good—but it sbculd be extended to all Stations—to 
be of general benefit. 
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ascertain that there is no Mortg;age on the Estate. {**) 
The Estate should be a Sale free from all incumbrances ; 
or if not it is of less value. If the House, &c. is to be 
sold with fixtures, they should be described. Whether 
the Garden bullocks, &c.—the produce of the grounds, 
&c, form or not part of the purchase. 

ii. —If the owner makes a false Statement as to the 
Sale of the Estate, by deception as to there being no 
Mortgage, while in point of fact a Mortgage shall be 
proved to exist—then the Seller shall not recover, and 
the Sale shall be void. (4^) And the Sale shall not be 

^binding on the purchaser, if the description given shall 
materially differ from the actual stale of the Estate. 

iii. —That the Amount of Money for the purchase of 
any Estate to be recovered in a Mily. Court of Re¬ 
quests may extend to any Amt. not exceeding 5,000 
Rupees (^®)—Provided that whore the Amt. shall 
exceed 1,000 Rs., the President shall, in all practica¬ 
ble Cases, be a Field Olficer, and that the Procec'dings 
shall bo conducted by the J. A. or Oflicer appointed 
to officiate as such. 

23 .—to Property in yeneral — Horses — Tents, 
Sfc .—That all Officers, or other persons being possessed 
of Houses, or other property situate in any Military 
Cantonment, may sue to recover the Amt. of any Money 
due on account of any Sale of such property, provided 
that .such property shall not exceed 5,000 Rs., and 
provided that the parchaser is amenable to ihejiiris- 


While the Mortfrnge lasts there can be no right of Sale, except 
subject to the payment fjf the Mortgage—If there is a House worth 
4,000 Rs. aiitl a Mortgage of 2,000 Ks. on it—the Owner might, with 
the consent of the Mortgagee, sell the House—the Security remain¬ 
ing unatTefteci by the Sale. 

It is a rule of Law that no one shall benefit by his own wrong 
—^Equity here should decide the Case. 

(*^) House sometimes cost more, and I think the sum might be 
raised higher—-for why should notau Officer be able to recover in the 
Miiy. Court of Requests, a debt due to him by another Officer ; 
instead of going into a Civil Court! 

As provided for in the Case of Urn Native Court of Requests 
out of the Compciny’s Provinces—G. O. V. P. C. No. IT."* of 1832, 
29th October—the extent of jurisdiction of Native Courts of Requests 
has in view the recovery of money to any amount from Native Contrac¬ 
tors and other debtors to the Company, who reside out of the Provin¬ 
ces where there are Civil Courts. 


Mortgage. 


Value. 


Horses,Tents, 
&c. 
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IVTnney Lent, 
&c. 


Proposed. 


dtction of the Mily. Court of Requests—whether such 
property shall consist of Houses, Horses, I’erits, &c. 

24.—il/oMC}/ Le.nt or Borrowed~~}L\\<d highest legal 
interest in India, where Money is lent by an European 
to a>i European or Native, or by a Native to an 
European, is 12 P. C. in the Company’s Provinces, 
and no more can be recovered with regard to 
Natives lending Money to Natives they are subject to 
their own Law. (^°) Provided, that no action for the 

1 think an Officer should be able to recover even to any extent 
in a Mily. Court of licquests, without being obliged to sue in a I ivil 
Court—and have a distance to go for Justice, accompanied with 
expenses and delay. &c. I think the Act (by G. G. of India in 
Council) XI. of IBSG should be reserved for Indigo Piantt'i's, and 
others holding Lands, &,c. out of Mily. Canloutuents—iSVc Sole 80 //. 

as to the necessity. 

I would insert this Clause—“ Provided that no Sale or Transfer 
by any t;ivil or Mily. Servant of Govt., of Grounds, Houses, Roats, 
Equipages, Horses, Elephants, Plate, Ptirniture, and generally any 
description of property, exceeding the value of 5,000 Rs., if sold to 
foreign Princes, Chiefs, or Natives of Rank or Opulence, shall be 
valid unless the Sanction of Govt, shall have been obtained, (G. O. 
G. G. in C. 71h Nov. 1821) nor siieablc in a Mily. Court of Requests 
unless such sanction for tlie Sale or transfer be produced before the 
Court. I think if a Native of Rank is allowral to reside in a Mily. 
Cantonment, 6cc. he should be subject to its Regus.—and, of course, 
the Civil Servants of Govt. See Sole 79, p. 33. 

(^“) 13 Geo. 3, Cap. 03, s. 30—but in the t'ase of W. Palmer and 
Co., formerly of llydrabad—the Marquess of Hastings moved the 
House of Lords to ask the opinion of the 12 Judges whether the above 
Act and Section limits the rate of interest to 12 1*. per 100£—. 

such Loans being made or advanced icitkiu the Dominions of a 
“ iNalive Indvpemlenl Sovereign by British subjects domiciliated 
“ and residing within such Dominious’'—answered in the Negative- 
opinion of the Judges ’.n the House of Lords, 27th June, 1825—pubd. 
by Command of G. G. in Council. 

The 30th Section recites no subject of Ili.s Majesty, his heirs and 
successors, in the East Indies—sliall upon any contract, for the loan 
of any Monica, VV'arcs, Merchandise, or other commodities what* 
soever, take directly or indirectly above the value of 12£ per 100£— 
the penalty is the forfeiture of treble the Amount. 

The Act should have stated instead of *' in the /Sant Indies"—ia 
the “ possessions of the East Tmlia Company”—ace Auliev’s Analysis, 
p.434, Sue. lapprehend thatall placesoutof ihcCompy.’s Possessions 
must be governed by the same rule; and that places under the Compy.’s 
protection, being a pali/icaf protection, and where the Jurisdiction 
of the Supreme Court does not extend, stand on the same ground. 

( W) 21 Geo. 3, c, 70, .V. 17, (1781) “ and all matters of Contract and 
Dealing betw'een party and party, shall be determined, in the Case of 
Mahomedans, by the laws and usages of Mahomedans ; and in the 
Case of Genlhs, by the laws and usages of GentOs : and where only 
one of the parties shall be a Mabymedan or GenU'i, by the laws and 
usages of the Deft.” (in all actions in the Supreme Court, against 
the inhabitants of Calcutta)— Analysis, j>. 250. 



MILY. COURTS OF REQUESTS. 


193 


recovery of Money lent to N. C. O. or Soldiers shall 
be brought before a Mily. Court of Requests. (^‘) 

25.— Transfer Debt —The Transfer of a Debt 

can be made with the Consent of the Debtor, Creditor, 
and the person to whom the transfer is made —but 
such transfer should be in wrilinjf ; otherwise the 
parties iiiust appear to prove their Consent. 

20.— Properff/ above limited Avit. —Though pro¬ 
perty he sold for more than 400 Rupees, (”) if the 
purchaser shall gise several Promissory Notes not 
^•^xcecding 400 lls. each, the Seller may recover npon 
any number; provided they are payable at dilVereut 
dates. 

27.—i. Husband and Wife —Must sue the husband 
(unless wife is living in adultery with another, and not 

(*'') 0. O. C. C, 1st FpIj. 1821—‘‘ SoMiors proliibiterJ from IcDcIiug 
Money on Interest lo their Comrades, but at liberty to dispose of it 
out of their Corps."’ The object was to prevent litigation in Corps. 

Hutton, p. 182. 

(^'*) The present limit “ not the practice to divide a debt unless 
made in writiiiR”—i. e. to pay by luslalment.s, (such as Promissory 
Notes,&c. aie) Hutton, p. 316; 

('"^) The following are the Forms of Bills of Exchange: 

20£ Loudon, Ist Jany. 183G. 

1. —On demand (or Two Months, fvc. after dale,) 1 promise to pay 
A. B., or bearer, on demand Twenty Pounds, for value received. 

C. T). 

20£ Calcutta, 1st Deer. 183C. 

2. —Two Months (&c.) after date, we and each of us promise to 

pay to Mr. C. B. or order, Twenty Pounds, value received. 

A. P., 

C. D. 

1001* London, Ist Jany. 183G. 

1. —One Month (&c.) after date, please pay to A. B. or order for to 
me or my order) the sum of One Hundred Pounds, and place the 
same to the account of. 

C. D. 

To Mr. E, F. 

(Place of abode and business.) 

Acc. E. F. 

2. —London, 1st Jany. 183G. Exchange of 5fl£ Sterling. 

At sight (or at sight of this my only bill of exchange) pay to Mr 
A. B. or order,Fifty Pounds Sterling, vidue received of him, and place 
the same to account, as per advice («r without further advice) from. 

V. S. 


Transfer of 
Debt. 


Above Limit. 


Husband and 
Wife. 


A 


O 
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merely separated.) The wife is not, in Law, answer- 
able for her husband's debts, unless she had agreed to 
take them on herself.” “ VVher^ Deft, had signed 
a Bond in her husband’s life time, he being too ill lo 
sign, decreed that as Deft, by signing the Bond had 
prevented Pltff. from suing her husband during his 
life time, she was answerable.” “ Where the 

Deft.’s wife usually gave orders for goods, her acknow¬ 
ledgment of a debt being due within siv years, was 
held to be c\ idence against her husband.” (^'^) “ Where 
a husband and wife reside together, and the husband 
neglects to provide bis wife with such matters as befit 
her condition of life, be will be liable for such neces¬ 
saries, though taken up by tlic wife without his 
authority ; but if the husband has taken care to provide 
Tiadesnien of his own to supply all necessary Articles 
for liis wife, be would, in that Case, not be liable for 
uu_\ which sheinight contract in such circumstances.” 


To Mr. C. D , fvr. 

3.— London, 1st Jany. issfi. Eiclianoo for 50f .Sterling. 

At futi’Pii iLiys aftrr dale (or, at One, Tavo, &c. MontJis) pay this 
iin first hj!l of exclmti'^o, second mid third of the same tenor and ilate 
n a paid) to Messrs. A. It. and {;o. or order, Fifty Pounds .Sterlinjr, 
\alue receited of them, and place the same to account, as per advica 
ftOMl. 

C. D. 

To. Mr. E, F. 

Ranker, Kc. 

N. It. TJi.'-two otlier Bills of the set are varied thus “ first and 
third,” and “ first an i aecoml not paid.” If in Rupees, “ Com¬ 
pany’s Riipeos.” 3 days Grace are allowed to Promissory Notes; 
but not to fulls payable at sifjht. If the last of the 3 days falls on a 
iSuiidftij, the bill is payable on Saturdnj. ToMliue'n Law Dicty. Title 

BtKs. &c. 

( -5 WVst V. Wade, K. B. C. S. Abbott, 17th Oct. 1822. 

(''■i faUnlta (’t. Req 18th May, 1832. 

( ’^) tStarkie, vol. 2, p. .'»7. 

("*) By / d. Tenlcideii. It was an Action against l\[r. Bxpinasse for 
Jewellery supplied to his Wife—ffiven in fat'or of Pltfl",—Deft, moved 
the Court in Bunco, wlien the question wax argued at great length— 
and tlie ('onditionai rule to set the verdict aside, and t-nler a non-suit, 
was made absolute. Judgment of Ct. K. B.—but in another Case 
some time afterwards —Leaton v. Es/uiirtsse. Amt. £28-5-9—for goods 
delivered to Deft.’s Wife by PniV. Deft, denied his liability for any 
Amt. beyond 10£ whie.Ii sum he had paid into Court. Tlie Jury gave a 
Verdict m favor of PItIf.—giviii<>: Deft. Credit for the 10£. The learn¬ 
ed .liiige Best (now Ld. Wynford) de'Inred that but for the tender 
of the 10£ and the impossibility of a 'ccrtiiining to what items in the 
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ii.—-Where the wife is separated from her husband 
by the consent of both partif's, and the husband makes 
a suitable allosvance, a Court of llequest will not 
order the husband to pay her debts so bnio as La fulHls 
his agrceuieut. If a man passr’s olf a woniau os 

his wife he is answoralilu for her debts. *• All 
debts contracted by a w^omau before marriage, must be 
sued for in Ibc name of boili.” C^') 

28.— Minors —It is usual in Courts of Requests 
to sue the parents or guardians. (') But “ except 
ill pai lionlar Cases, the, Bencb seldom plead a 
• minority in favor of tbe D^dt. Tbe Court are not 
bound to lake notice of bis non-age, except he pleads 
it; nor regard llie plea, except be proves it. If a 
person is sued for necessaries, such as f<»od, clothes, 
physic, shaving, surgery, lodging, &c., the Court 
over-rules bis plea of non-age, but treat him with 
great moderation, by rharging llie payments easy.” 
The Case seems to bo governed liy ibis principle. 
“ If a daughter resides with her parents, is under tlipir 
care, as part of tbe family, and Diey receive the profifs 
of her labor, they must bo responsible for tbe debts 
contracted in her support. But if llie girl lives in a 
state of separation, works upon her otvn account, 
receives and uses her own money, she alone is answer- 
able for payment, though under ago, provided the dei)t 
was for necessaries.) 


ncronnt it was inlntidud to apply, the Deft, woulil have had an 
extremely clear Case in law and /net.” (Ct. C. P. iJlst Feb, IS2H.) 
None hnt a Jury of Tradesmen would have given a V( rdirl for PUfl‘. 
—and no Mily. t't. of itequests—for according to the text, the tender 
alone alfected the t'ase. 

P) Hq,Uon, p. 90, 91. p) Ditto, p. 113. p) Ditto, 584.- 
f‘) CalcuUa Ct. Ileq. 19th Dee. 1832. 

(^) llntlun, p. rjl, as to the “ Piirtningham Court.’* 

(^) lliiUon, p.‘i.31—those of 12 to 14 years of age—He says “If 
we attend slnotiy to laiv perhaps an infant, who proves himself under 
age, can’t be sued, p. —but if Equity was nut coii.sidered “it would 
be. putting a wicked argument into his mouth, against paying a just 
debt,” p. 51. 

It is but just and equitable to oblige those under age, who can 
earn iheir support, to pay for it, to relieve their parents ; where the 
latter do not receive the proUts—oi; where they live separate from their 
parents. 


Separated. 


Miuors. 
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Master and 
Servant. 


Carrier. 


Paupers. 


Bai'krnpt and 
Insolvent. 


29. — Master and Servant —A Master is not bound 
to pay debts cotitracled by bis Servant ibr Bazar or 
House Expenses, unless the Master desires the Shop¬ 
keeper or Tratlesnuin to trust the Servant or give him 
whatever he asks for in his (Master’s) name. Should 
the Master say to Pltff., “ If you choose to trust the 
Deft., I will endeavor to stop the Money out of his 
^Vages and pay you,” that is no obligation. If ho 
should say, “Trust the Deft, with what he chooses; 
do not cliarge it to him, but to me; 1 will pay you;” 
this is the strongest assurance he can give; it binds 
the Master, and sets free the man. If the Master 
says, “ Trust him, he will pay you ;” it is not binding. 
If he says, “Trust him, you shall be paid;” or “ I 
will see you paid,” amounts to the same thing. [*) If 
a Master makes advances of Cash to his Servant to 
supply his Table, &c. and does not authorize the Shop¬ 
keeper to trust his Ser\aut, he cannot be held res¬ 
ponsible. (*) 

30. — Carrier —If a man employs a Carrier to convey 
goods to any Place or Shopkeeper, and not to deliver 
them without payment, and payment be refused ; the 
Carrier may charge double carriage for bringing back 
the goods. If the Carrier leaves the goods without 
payment, the sender of the goods has his action against 
the Carrier, and the Carrier against the Shop¬ 
keeper, &c. 

31. — Pavpers —In the Case of Paupers unable, from 
age or sickness, to work, the Court will try to persuade 
Pltff, to release ; or make the payments as low as pos¬ 
sible, and protract the lirst payment for some months ; 
instead of sending him to PriKon. (’) 

3 ^.—Bankrupt and Insolvent-—** The moment a 
Statute works it divides a man from his substance; 
he can call nothing his own; his estate contracts no 
debts; the interest of all the Moneij he has hired 


(^) Hutton, p, 174-5. 

(^) A master slinulfl never suffer Ins servant to have general Credit 
in liis (Master’s) name— for if withdrawn, it maybe regranted) and 
there remains the difficulty of proving when it was withdrawn. 

(®) Hutton, p. 102. 

(’) Ditto, p. 107,486. 
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ceases to grow, (®) consequently he is only chargeable 
for any debt created before the issuing of the Com¬ 
mission.” (^) But if he acquire property before he 
obtains his Certfticale, it will be answerable for the 
debt with his other debts; as the Orders of the Court 
of Request continue, except cut olT by the Certificate; 
for till this is obtained the Bankrimt is chargeable with 
all his debts.” (‘°) Also, if the Bankrupt promises to 
pay “ when he is able,” he is bound by his promise. (*‘) 
There can be no Claim in a Court of Request against 
an Insolvent till discharged by the Insolvent Court. 
The Creditor should cause his Claim to be inserted in 
the Schedule in the latter Court. (‘') 

33. —Gamhling Debts—Prostitutes —If the Debt is 
arising from Gambling, it cannot be recovered in a Court 
of Requests (’^)—nor can the Wages of Prostitution 
be recovered, 

34. — }rentice —If the Master stipulates to find 
him in the necessaries of life, he is bound to do so, and 
if he fails to do so, and the Apprentice procures them 
elsewhere the Master must pay ; provided the Appren¬ 
tice keeps the terms of his Indenture. Ifhcbeaa 
Out-Apprentice, and is living with his father, or friends. 
Wages being paid for his Work, then the Master 
cannot be sued forany debt, bntonly for Wages due. (*'*) 

‘Partners —That in the Case of Partnership 
where the Action is agtlinst the firm, it may be against 

-and others, and the Pltff". may be called on 

to state the other names, and if the Deft, does not demur, 
they shall be taken to be Partners—nor shall the PJtff'. 
sutler by selecting one name. If the debt be not 

(^) Upon nhatprinciple then can the Assignees in Calcutta oharge 
iO P. C.* In the Calcntta Insolvent Court in the Case of late Lt. 
Cullen, Arty., in June the Chief Commissioner only allowed 5 

1*. C. Interest ; unless wliere more had been specially promised by 
Petitioner—the text uses the words “ ceaxes to giotc” which are 
stronger still—and if the Insoh'ent does not pay interest, why should 
the Debtors to the Estate t should, not the money in both Cases 
“ cease iogroio”—and not iu one only ? 

(“) Hutton, p. 305. 

(‘"I Ditto, 307. 

(“) Ditto, 311. 

(*-) Court Request, Calcutta, 25th March, K33. 

(’®) Hutton, p. 55. 

Ditto, p. 158, * 


Gambling 
Debts—Pros- 
tilutes. 


Apprentices. 


Partners. 
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Pledges and 
Secuntj. 


Death ofPllflF. 

itC. 


V’idovr,®. 


PropertjLost; 


discharged, every Partner is responsible till it is. Tf 
he sues against one and recovers, the rest go free. 
If he sues A. gains a Verdict, and recovers part, and 
A. dies, he may sue (‘5) the other Partner, B., for the 
part unpaid, but not more ; hut if B. he Insolvent 
or dead, he mat/ sue the Kvors. of A., if A. has Pro¬ 
perly left. (*") 

30 .—Pledges and Secnrilg —If A. sues B., and it 
shall appear that—A. holds a Security or Pledge, 
which B. has deposited in his hands, the Court will 
not make an Order against B. till the Pledge, See. is 
returned. But if the debt exceeds the pow'cr of the 
Court, they will inijuire into the Value of the Fledge, 
&c,, deduct (hut Value from the debi, and give A. the 
remainder. (‘®) 

Death of Pllf - or D(fL —If a Phjf dies 
before the debt is paid, the Dell, must pay it accord¬ 
ing (o the Order of (he Court, and it will b(5 paid to 
the lawful Successor of the deceased. But if the Deb¬ 
tor neglects payment, the Successor may sue him in 
his own name, and will recover. li'a Deft, dies, 
while any of the payments remain due, his lawful Jfeir 
or Successor is liable for the'balance due, ("'’) if he 
inherits or succeeds to any property from Deft. 

38.— Widoivs —“ The Court has a riglit to oblige a 
Widow to refund ihe property of the deceased (hushand), 
for the use of his Creditors.” But where Money 
is settled on the wife, such cannot he touched. 

Whatever property a man dies pos.se^scd of, cannot 
bploiig to his Heirs till his debts are discharged. The 
Widow is not bound to pay farther than the eflects ho 
left will bear. If she afterwards acquire properly it 
is her own” (^-)—or if Money be left to her. 

3b.— Notes, Lost — Where Deft, ohiained a 

Banker’s Note, for a consideration, which .had been, 
belore it came in to Deft.’s hands, in the lawful posses- 


Hutton says “ lie may sue the Knors., if A. has left elTecls,’* 
p. 34. I think* only if the other Partner, B. be dearl. 

C’) Hutton, p. 34. ^ I>7) See Note 15. 

(“') Hutton, p. 34. C') Ditto, (“) P. 60. 

(*') Hutton, p. 235. Cq Ditto, p. 305. 
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sion of Pltlf. from whom it was stolen, decided that 
the Plttf. should recover. (*^) 

40. — MisuoniP.r ^—“ If the Deft, pleads a Misnomer, 
the Court will rectify the mistake. If the errfir is 
unknown to the Court, their determination will bold 
good, provided the rioht person was served, lie 
oiiglit to have appeared, and pleaded tho Misnomer; 
no after plea can avail.” If the error he discovered 
during the trial, notwithstanding the al)scnce of the 
Deft., the Court should have it rcctilied before they 
proceed. (-^) But if the Deft, will not de(dure his real 

“ name, the Court will decree against him. (-®) 

41. — Wilnasaes, free from Arrest —Witnesses 
duly siiininoned before a JMily. Court of Bequests shall 
he jh'e fiom Arrest while going to and coining from the 
Couit; ill the same manner as Witnesses before Genl., 
&r. Courts-Martial. The parties also shall, in like 
manner, be free from Arrest. 

42. — l^fft- not (tppeariiKj —“ If the Deft, does not 
fi|)pear, though serving the Summons is proved, the 
C ause may be kept open for another hearing. (“^1 If 
sick, he should send a Medical Certificate—if ho should 
be prevented from any other Cause, ho should stale it, 
and ask 1o ))oslpone the Cause, 

4^1.— P()slponement of Cases —If eitlier party chooses 
to postpone the Case to a future day, for Dvideiice, It 
is allowed —or in Cases where the paitles may be 

absent. 

44.— Warrantnj of Horses —If the Deft, object to 
pay lor a llorso which ho purchased from 1*1 iff., on 
account of the Horse having been unsound when sold, 
the Certificate of Warranlry should he produced, and 
a Veterinary Surgeon, or other competent Judges, 
should he examined. ( 

(-’) Rpfure Ld, Mansfield and special Jury, 1765, Aanl. Regn. vol. 
7, p. Ml. 

(•*) Hutton, p. .S7. Ditto, p. 3S. (■«) Ditto, p. 271. 

(-’’) Hutton, p. 30. 

Hutton says, in this case tho Plttr p.ivs for the Summons, and 
the Court send an order to Deft, specifying the sum he ischarged witli. 

(^') Hutton, p. SO, 

(■’*) Loid Mtinsfi'dd declared that “ if at anj time, any horse dealer 
should take the price of a sound horse for an unsound one, the 
warranting or not warranting, sifould make no dillereiire in the 
decision." Anal. Regn. (1704) vol, 7, p. 93—See Cases in iny 3d 
IVork—(1834) p. 204-8. 


Misnomer. 


Free from 
Arrest. 


Deft, not 
appearing. 


Postponed. 


Warraatry. 
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Sued by 
mistake. 


Member, 


Sunday. 


Long Arrears. 


Prioritj. 


N*. Agree 
meut. 


45. — Tu'o jointly sued hy mistake. —If two persons 
are jointly sued, they are con.sidered as one person 
with regard to the debtbut both must appear unless 
they are Partners, or the absent, gives his consent to 
the act of the Deft, present—“ If two persons are 
sued, and the debt shall be found to belong only to 
one” ( )—the name of the wrony Deft, may be struck 
out, and “ the right Deft, may then be sued.” 

46. — Claim ayainsl a Member —If there be .i Suit 
or Claim against the President or any Membr.’, sncli 
Ollicer cannot give an Opinion in his own C. —Mi 
must retire—but may afterwards resume his 8 

47. — Payment on a Sxinday—Pt a Debt or ages 

be paid on a Sunday the repayment might he claimed, 
and be decreed in a Court of Luxe —but of 

Requests as a Court of Conscience would nut if satis¬ 
fied as to a payment, order a fre^h naynent ; as the 
ritfl’. has no demand in Efjuity ! 

48. — Long Arrears of When a Servant 

demanded his Wages, being long in arrears, and not 
obtaining payment quitted his Mastor’.s Service and 
sued him , the Commissioner decreed the Amt. admit¬ 
ted hy Deft., without any deduction ; on the ground of 
the arrears o wages due to PlUf. were unrcasoimhly long, 
and llierefore he committed no laches which rendered 
him liable to forfeiture in suddenly quitting iiis Mailer.. 
(•'■) Servants should he paid for the moiil! lo Aliich 
tliei Ma .er is paid—and if in arrears should he paid 
bo.jre other Debts. ('^) 

49. — Priority of Debts —Servants’ Wage., TJazar 
Expeiices fur Grain, i^c. and money due to Servants 
tor Table Expenses, should have a priority- being the 
necessaries of Life. 

50. — No agreement as to Price or Work done —“ If 
A. buys goods of IJ., and no price he agreed on, the 
jury would award the real value—Jf A. employs B. 
to transact any husines.s or perform any work for him, 
with any specific agreement as to Wages, B. may 

('*’) Hutton, p. 31—says “ Iho Cause must be dismissed.” This 
because in Civil Courts they take out a fresh Sumtnous. 

(-’''‘ji Calcutta Court, March, 1830>. 

(■*’) The Wages of Servants are among the first debts to be paid, 
Black ii p. 611. 



MILY. COURTS OF REQUESTS. 


201 


rficover his quantum merit or what such per¬ 
sons usually receive as hire, &c. And according to 
the conduct of peft., may decree the highest rate 
known : but cannot, in Equity, recover to the 
extent of an exorbitant demand. 

51.— No Dustooree or Custom —If an article be tioDastoorea 
I'UichuSc J without any Agreement, Deft, cannot legally 
or oqn tahly ni?kc a deduction on account of Z)ms- 
for,iiee^\ “ Custom.” (^'') 

yi.— Dismssions of Cases. —Dismissions arise DUmisaionB. 
tVoni var'oiis causes, such as false claims ; a cause 
* tlepoiiding in another Court; or if it bus been determin¬ 
ed r fi y dismissed in the Court of llequests (“)— 

A s, d is; miss ion, the word “ dismissed” written 

in th. .yoiuui I of Decrees is no bar against a future 
suit” as I’litf. may show fresh grounds for his 
Suit niiknok : ihe first instance ; and which give 

him dear proof I | an equitable claim to recover. 

6^1 .—hon sui —If the Pitlf. should not appear to Non-Suiu. 
prosecute claim, a Non-suit ensues. But he 

mav cote any new action of the same or like 

na' 'Ti’t ul in Equity, as in Law. 

51 -7 . ,nt u'Uli and without Receipt —Money Receipt, 

shot, 10 ; into Court, or to the Pltff., or person 

aulljori receive the same, taking a Receipt: 

pavnict out a Receipt is not a payment in Law. 

“ Unless I here be a Receipt for Money paid into 
Court, It is not deemed a payment into Court.' ■ 

“ Where Plttl'. granted a Release to Deft, on condition 
of the payment of 100 Rs., and signed a Receipt in 
full in such terms, which Deft, took and kept, and 
never pa d the 100 Rs., the Commissioner said the 
Receipt 'd not stop the Case from going on > and 
that th* leeision depended on the Amt. due on the 
adjustment of accounts. 

(®') l Terra. Rep. 20, 

(3^) Calcutta Police, 15th Feb. 1831. 

Hutton, p. 37. if) Ditto, p. 38. 

(”) 4 Term. Rep. K. B. 436. 

(^'’) Calcutta Ct. Reii. Rule—>biU there are Costa on such payments. 

("') H. G. Sialhain V. B. McMalion ami Co,—Calcutta Ct. Ueq. j 
30th Sept. 1836. 

B 2 * 
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Security. 


Dividing 
Debt. 

Agreement. 



Prices, 


Neglects, 


DireofHonse. 


Lottery 

Tickets. 


55.— Security —If goods be pawned by Deft, as 
Security for Ibe payment of a debt, tbe Pltff. having 
a lien on the goods, has a right to dcjtain tlieni till the 
debt be paid. 

^r^Dividing Debt —2 -May divide a debt, 

where there are 2 separate Claims; as one for Money 
lent, and one for Wages. ('*“) 

57.— Agreement not fulfilled as to time —Where 
Pltff. agreed to repair a Baggy for a certain sum in a 
given period, and exceeded the time by 1| Month to 
the loss of Deft.—“the Commissioner said as no penalty 
was mentioned in the Agreement he could award none, 
but, in Equity, made a deduction. 

6S.-~-J)iJferefice in Shop Prices —Where Deft, ob¬ 
jected to a Charge, as being higher than that of other 
shops, and Pltff. said he could quote higher Charges, 
and that his was his usual Charge—the Commissioner 
said as Deft, had not objected before he employed 
Pltff.—it was now too late, and decreed the Amount. ('^♦) 

59.— Neglect ly Servant —Where a Saees sued for 

2 months and 12 days Wages (^*), after a lapse of 

3 years, and had been discharged for leaving a Buggy 
and Horse standing alone, owing to which the Horse 
ran off and the Buggy u^as damaged and the repairs 
cost IS Bs., the Commissioners decided that as the 
repairs owing to the injury cost more than the Wages 
claimed, he was not entitled to any— Dismissed. 

f)0.— Hire of House — No Agreement —Where the 
Deft, made no Agreement as to Repairs, and rented a 
House having no bolts or locks on the doors—the 
Agreement stating no Repairs—the Commissioner 
decreed in favor of Pltff. 

61.'— Lottery Tickets —It was doubted whether 
Pltff. could recover the price of a Ticket sold in India, 


The CommisBrs. Calcutta Ct. Req. IGtIi Sept. 183G. Praun- 
kisto V. K. Cauty. 

(«) Ditto. 

(«) Calcutta Ct. Req. 19Ui Sppt. I83(i. 

Calcutta Ct. lieq, 19lh Sept. 1836. 

('^) 12 Rs. 12 Ab. 9 P. at H Rs —I quote this to show that though 
in the Case of desertion .a inontli is the usual extent of deduction — 
supposed to be equal to a month’s notice—still that in other cases 
greater dedurtion.s are made. ’ 

(‘®) Calcutta Ct, Ueq. 2Cth Sept. 1836. («) Ditto. 
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on account of a Government Lottery, and resold in 
shares on speculation, upon the principle that though 
the Court is ope of Equity and not of Law, and 
whatever might be the Govt. Regn., yet nothing could 
set aside an Act of Parliament which declares that no 
gambling Debt can be recovered ; and that Lotteries are 
Gambling Transactions. (^®) The question turns upon 
the Construction of the Act of Parliament making 
Lotteries illegal: (4^^) which does not seem to extend 
to India. (^°) 

62. — Arhitration —Where the Court recommend Arbitration, 
recourse to Arbitration, and with parties’ consent, 

the Court will not afterwards decide on the Case. 

Rut where Arbitration is merely agreed upon be¬ 
tween the parlies, if either party be dissatisfied, there 
is, it seems, no bar to a Suit. (^‘) . 

An Award can be set aside if the Arbitrators do not 
comply with the terms of contract, or require the 
party to pay more than the original contract. ("*) 

The terms of Arbitration should be in writing, and 
signed by the Arbitrators. (“‘) A Court may decide 
a debt to be due by Deft, and recommend the Items of 
an Account to be settled by Arbitration : the point 
at issue being settled, as to the liability to the debt or 
debts. 

63. —Debtor about to leave ike Country, Canton- 
ment, —Where the Debtor, the Captain of a Ship, 
was about to sail from India, the Deft, was arrested by 


(^®) P. Barns v. Beerebund Uddy and others—Calcutta Ct. Req. 
7lh Oct. 1836. 

(^*') The 42 Geo. 1, c. 119, imposes heavy penalties on Lotteries not 
authorised by Parliament. Lotteries have since been abolished at home. 

(^*’) Hir E. Ryan, (/.J.Sup. Ct. Calcutta, in his address* to the 
Grand Jury, 13th April, 1829, on the introduction of the Act for the 
belter Admn. of Criinl. Justice in the E. I. (9 Geo. 4, c, 7-1) stated 
that—“ from a construction wliicb former Judges of this Court have 
put upon the Act 13 Geo. 3, and the King’s Charter, it has been 
considered that the Inhabitants of Calcutta are not entitled to the 
benefit of the Statute Law of England to a later period than the 13 
Ceo. 1, (1726) ; unless expressly named in Statutes passed since that 
time, Mr. L. Clarke's Analysis of the 9 (ieo. 4, c. 74, /k 4. 

(“*) Mr. (now Lord) Brougham’s Speech, 7th Feb. 1828, p. C.*), (6 
Ves. 818.) 

(■’2) K, B. 16th Nov. 1827, in the matter of Ld. Bereaford. 

(®“) An Arbitrator is appointed by each party, aud the Arbitrator# 
chuse an Umpire if they disagree. 
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Frauds- 


Delivery of 
Goods. 


Conlempis. 




aJudp’s Warrant at the instonce of PItff. In 
the Case of an Ollicer or other Mily. person about 
leaving a Cantonment; the Comg. OlUcer may detain 
him till the Court have decided on his Debts. 

64. —Frandiileiit Transaction —If Pllft*. sues Deft., 
and the transaction is of a fraudulent nature, Deft, 
will not be forced to pay. And the Pllff. would be 
liable to be tried for the fraudulent Act. 

65. —Delivery of Goods —The best and easiest 
proof of the delivery of Goods is sending a lieceipt to 
be signed and returned by the Purchaser (**)—with 
directions not to leave the Goods without the return of 
the Receipt. If Goods be detained without, and a 
Receipt be refused, the Seller could demand back his 
Property. 

^.~~~Contempts —If any person insults a Commis¬ 
sioner in Court, or is guilty of gross misconduct, 
and insolence to the Court, the Commissioner is 
authorized to carry the Offenders before H. M.’s Jus¬ 
tice of the Peace ; who have pow'er to fine or imprison, 
or both, on the Oath of one or more credible Witness 
or Witnesses. In a Mily. Court of Recpiests, 
with respect to Non-Mily. persons, or those not amen¬ 
able to iMily. Control, the same course should be 
adopted, if a Justice of the Peace be on the Spot, if 
not, on prool before the Comg. Ollicer of the Station, 
&c. In Case of Mily. persons, there should be a 
Fine by the Court, in Ordinary Cases; in Cases of 
an aggravated nature, the offending party should be 
arrested or confined by order of the Court. 

Where Deft. assaulted Pltff. for bringing a Suit 
against him in a Court of Requests, Pltff. brought an 
Actiom at the Sessions, and Deft, was fined 20£. (^’^) 

A Witness refusing to lake an Oath is committed. 

—Perjury of TFi/nmp.s, Sic.—In the Calcutta 
Court when the Parlies or Witnessess perjure them- 


(’*) Beauchamp v. Eales, Calcutta Ct. Rcq. 20th Jauuary, 1832. 

(“) <'filcutta Tracticp. 

(■'“) “ Tnstnis. of Ct. Drs. 8th .lanuary, IT-jS—A Fine not exceeding 
2 l^igodns (7 Rs.) and Imprisonment not longer than 10 clajs.” 

John Wood v. Richd. Wood—Westminster Sessions, 10th 
Janv. 1828. ’ 

(*“) Calculta Court. 
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selves, they are sometimes committed to the House of 
Correction for a month or more, according to the 
enormity of their Cgme. Mily. Courts of Requests 
should report such Cases to the Officer Comg. the 
Station—the Court has no Criminal Jurisdiction—and 
as to Non-Mily. persons, the procedure must be in a 
Civil Court. 

Pei jury is a false swearing as to some material fact 
in issue; and though a man may swear falsely as to 
many fads not material to the issue ; such false swear¬ 
ing may discredit his Evidence: but is not legal, though 
moral, perjury. 

68. — If Pllff. owes Deft. —The usual course in the 
Calcutta Courts is to “ dismiss'' the Cause, leaving 
the Deft, to recover any balance by a separate Action. 

69. — False Claims or Statements —As Courts of 
Requests have not, yet, Cognizance of Actions for 
Damages ; loss and the cost of the Suit are the only 
penalties. In Mily, Courts there is at present no 
punishment for false Claims. But, if a Servant either 
before the Court, or elsewhere, gives a false Character 
of his Master, as to ill-treatmeut of his Servants, and 
thereby prevents others from entering into his Service 
—such Servant is liable to trial and punishment. 

70. —Proposkd Payments on Non-Suits— 
AND Judgments, &c.— 1 propose that there shall 
be the following Table of Costs, as obtains in the 
Calcutta Court of Requests :— 








lis. 

As. 

p. 

n Non-Suits on Causes of 10 Rs. and under, per Rs. 

0 

3 

0 

Do. 

do. 

of above 

10 and under 

40 Us. .. 

1 

8 

0 

Do. 

do. 

do. 

40 and 

do. 

80 „ .. 

4 

0, 

0 

Do. ' 

do. 

do. 

HO and 

do. 

IJO „ .. 

G 

0 

0 

Do. 

do. 

do. 

l.’iO and 

do. 

300 „ .. 

to 

0 

0 

Do. 

do. 

do. 

300 to 


400 „ .. 

12 

0 

0 

n J UDGMENTs OQ Causes of 10 Rs. and under, per Us. 

0 

4 

0 

Do. 

do. 

above 

]0 and under 

40 Us. .. 

2 

0 

0 

Do. 

do. 

do. 

40 and 

do. 

80 „ .. 

G 

0 

0 

Do. 

do. 

do. 

80 and 

do. 

ir»o „ .. 

H 

0 

0 

Do. 

do. 

do. 

lliO and 

do. 

300 „ .. 

t 

0 

0 

Do. 

do. 

do. 

300 to 

400 „ .. 

20 

0 

0 


Defl.’s Claim. 


False Claims. 


Costs* 


C’®) Sir E. H. East, when C. J*., was of opinion that the Court 
should only conmiit for trial. 
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Decrees. 


N. B.—If the Pitff. be Non-Soited he shall pay the 
Cost of a “ Non-Suit'* to the extent of his Claim. 
If Judgment be given against a D^ft. he shall pay the 
Costs on the “ Judgment" to the extent of the Sum 
decreed only ; and in addition to the Amt. of the ^utu 
decreed. 

The Objects of the above Table, as proposed by me, 
arc two. 1st. That it is but just that a Pitff. who 
brings a false Complaint, should pay fur his Non-Suit. 
2d. To pay the Expense of an European (a Serjl., &c.) 
as Clerk to the Court to keep the Register; make out 
Summonses, &c.; {') and to Index the Names of all 
Pltffs. and Oefts.—and to supply the Registers, 
Stationery, &c. (®) 

71 .—Decrees (■')—In the Calcutta Court, if the Debt 
be not forthwith paid the Debtor is Imprisoned. ('*■) 
III the MUy. Court I propose Instalments and taking 
Security (^) in all Cases of persons not receiving public 
Pay. By Section 57, 4 Geo. 4, c. 81, 2 months* 
Imprisonment are awarded, unless the Debt be sooner 
paid. Though not so expressed (^) this Imprisonment 

(®") the Calcutta Court charge Coramissioii of 6 P. C. on all 
Causes compromised before called on for trial—and 10 P. 0. on all 
other Causes, exclusive of the above Charges—-also for Subposnas— 
Attachments, or Warrants in execution—'and Postponements at the 
request of the party. 

(I) They might be lithographed, to be in English or Persian, as 
required. 

(^) If there were any balance left after tbe.above payments ; the 
same to be applied to repair, 6cc. the roads of Cantonments. 

(^) See p. 37. 


Imprisonment. Rs. Months. 


('*) Debt not exceeding. 


Not exceeding 

1 

Ditto. 


Ditto 

4 

< Ditto .. 


Ditto 

8 

Ditto exceeding . 


Ditto 

12 


Section 57, 4 Geo. 4, c. 81—allows of 2 months as to any Amt. 
whether 4 or 400 Rs., unless sooner paid—and only in the Case of 
persons not receiving public pay. Sect. XXII. of Regn. XX. A. D. 
1810—the same as to Natives not receiving public pay—though 
Decrees are limited to 200 Rs. 

(i) See p. 39, Note 107. 

(®) The Wording should have been, “ and if such Debtor shall not 
receive Pay as an Officer or Soldier, or from any public Dept., &c. 
he shall, if the sale of his Goods shall not satiny the Debt, be arrested, 
&c. and imprisoned, and for 2 montlis, unless the Debt be sooner paid 
—and the Goods of the Debtor ^ if found, ^c. at any subsequent time shall 
he liable to be seized, ^c. 
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is in lieu of stopping, monthly, any sum not exceeding 
the half-pay (proper) if the Sale of his Goods, &c. 
shall leave a bal|ince unpaid. (’) Where Security 
cannot be g^iven, Imprisonment is ordered, but should 
not be longer than (i months; unless the Debtor 
fraudulently conceals property. 

72.’^Instalments —Should be made from the Pay 
and Allowances of Officers. 

1. — One-Third —(|) of the Pay and Allowances of 
Officers under the Rank of Field Officers. 

2. -^One-Half—{^) from Officers of, and above the 
“Rank of, Field Officers. (^) 

[a the Case of Officers receiving any Staff* Pay or 
Allowance beyond their Regtl. Pay and Allowances. 

3. — One-Third —(j) from Officers receiving an 
aggregate Income under and not exceedingCOO Rs. 
per mensem. 

4. — One-Half—{\) from Officers receiving above 
GOO Rs. per memsem. (®) 

5. — One-Third —From all other persons receiving 
public Pay, &c, 

6. —From persons not receiving public Pay, &c., 
the Amt. of Instalments at the discretion of the Court, 
taking Security —See No. 71. 

7. —Provided that if there shall be any Prize Money, 
Donation Money, or any Gratuity, &c. received by, or 
due to any Officer, or other person receiving public 
Pay from Govt.—the Court may, in addition to the 
aforesaid Instalments, direct deduction to the extent 
of the whole or such portion of such Prize, &c. Money; 
according to the number and Amt. of the Debts due, 
and other circumstances. 

• 

4 

. (’) The Wording of this part of the 57th Section was copied from 
Sect. XXll. Regn. XX. A. D. 1810. “ If snfticient Goods are not 
found witliin the limits, the Debtor to be arrested, &c. and imprisoned 
for 2 months, unless the Debt be sooner paid, and bis Goods, if found, 
&u, at any future time, &c.’' 

(®) See “ Decrees,” p. 37. * 

(“) In the Case of late Lt. Cullen, Arty.—the Comssr. (Sir C. Grey) 
decreed l-8rd P. and A. when under 1000 Rs.—J when above and 
under 3000 Rs.—and 2-3rd, when above 3000 Rs.—Calcutta Insol¬ 
vent Ct., June, 1830—such would Apply to Civiliuna as well as to 
JUUif. persons iu the Insolvent Court. 


Instalments. 
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Execution. 


Sales. 


IinprisoDinent 

X 


No Revision 
of Decrees. 


73. — Execution generally of Goods, &;c, (’®)—“ If 
it is against flic Goods, as many are sold as will |>ay 
the Debt, and the Costs ; the Overplus, if any, is re¬ 
turned to the owner. A Buililf is not vrantorily to 
seize more than are necessary.” ('*) If the Goods 
found in the Debtor’s house, &c. do not belong to him,- 
but to another, they cannot be seized. But if 
there be proved to be a fraudulent transfer of properly 
to another, the Goods may be seized. (*^) That Inijde- 
ments used in a Man’s Trade shall not be seized ; nor 
the necessary Articles, Wearing Apparel, or Furniture. 

74. ---SaZes of Property —Are public, and the Cal¬ 
cutta Court give 5 day’s notice. The property if not 
claimed by another person, to be sold, and .should be made 
known by a notice in writing in English and Persian, 
to be circulated in the Cantonment, and stuck up at 
the Kotbwal’s Cliabootra, and in Bazars generally. 
The Articles sold, to be entered in the Book or 
Register of “ Sales” Avhich is to have an Index—and 
the Amt. value sold of the property to be entered. ('*) 

75. — Iuiprisonment-~~^'\ie\e the Debtor is imprison¬ 
ed the Creditor pays 1^ Anna as Diet Money,'’ per 
diem. To be paid in Advance, monthly, for the 
ensuing month within 3 days after the Imprisonment. 
If the Debtor be a less time imprisoned—the balance 
to be returned to the Creditor. Within 3 days of the 
expiration of the first, and every succeeding month, 
the same advance to be paid. If not paid on demand, 
the Debtor to be released. The Debtor to pay the 
Amt. of “ Diet Money,” as well as the Debt, &c. (‘®) 
Fraudulent Debtors get no “ Diet Money.” 

7G.— No Revision of Decrees hy Corny. Officer. 
There is no Appeal from the decisions of the Mily. 
Court of Requests except to the Supreme Court. ('‘^) 
The Comg. Oflicer may point out an Error, and the 

(’®) .See p. 38. (U) HuRod, p. 48. 

Do. p. 49—“ If an execution enters against the Goods, the 
landlord nmy prevent the seizure, provided rent is due, and they ara 
not moved offjiis premises.” ^ 

(‘*) Hutton, p. 49. (“) In the Calcutta Court. 

If the Goods are claimed by another person, his name and the names 
of Witnesses, &c. to bb recorded. 

('*) CalcuMa Court, and CircuLur, 1st May, 1829. 

(>“) Calcutta Court. ('") Circular, Ist May, 1829, para, 2. 
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Court may rectify it, bat he cannot direct their 
Proceedings to be revised, because he disapproves of the 
Court’s Decisic^. Its Judgment is final. Nor can 
he disapprove of the Award, nor refuse to carry it inlo 
execution ('®) unless the Decree be illegal, (‘^) in which 
case he cannot proceed to levy the sum awarded by the 
seizure and sale of the Goods, or to imprison the 
Debtor. (“°) 

77. — Rehearing Postponed Causes —There may be a 
Rehearing of a Cause, if either parly state the absence 
of necessary or material Witnesses ; or for the pro¬ 
duction of Accounts, 8cc. (®‘)—and if a Court reject¬ 
ed any material Evidence either party may sue before 
aojthcr Court. (") 

78. — Creditors —Where there are several Claims 
against the same Deft., brought before the same Court 
at one day’s sitting, the payments shall be made rate- 
ahlg upon all such Claims ; that is, so much Per Cent. 
of the Monthly Instalment paid on each debt. (“) 

("^) Circular, 1st May, 1829, para. 3. 

('») Da. para. 10. Where, aow, the Court order payment by 
Instalincuis by pprsons not in receipt of public Pay contrary to Sect. 
67—or where the Amt. of Debt decreed exceeds 400 Rs.—the Coiujp. 
Ollieer would not order the decree to be enforced. In the former Case 
if the Court be dissolved, he may order the Trial de novo before 
another Court. 

(®) Do. para. 10. (*') Calcutta Court. 

(**■) “ The Court must be satisfied that there are 3tron,» probable 
grounds to suppose that the inerit.s lone not been fairly .and fully 
diacusscd, and that the decision is n<n agreeable to the justice and 
truth of the Case, before they will I'l'ant a new trial—3 Black, Com. 
392 —or on the grounds of the iniprop'^r rejection of material evidence 
—3 East, 4.'»l. 

(*■*) J. think if tiiere were 2 Claims a'^ainst a Deft. for. 200 Rs. 
each = 400 Rs. and payment were orde.- i by IvoUlments of 200 Ra a 
mouth—it would be more fair to pay half to each, than to pay one his 
full Claim. It would not answer to delay deciding on these Cases, 
because there might be others to come—these two Debts are known. 
In Courts of Law an Action is brought, and the Court decides on it, 
without reference to any other Debt, on a priority of Claim alone, 
(in the Insolvent Court all I|||||ts must be in the Schedule). Now, 
of the above two Debts, the firffiiecided on might pot have been first 
contracted— Equity should govern the Case—and the principle of the 
Insolvent Court prevail as far as Debts are known, at the time of the 
decision. There should be a Rule laid dovJn—as, now, our Courts do 
not act upon the same Rules at«ill Stations, My object is uniformity 
and impartial Justice. 

c 2 * 


Rehearing. 


Creditors, 
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Register. 


Pay Master. 


New Pay 
Master. 


Moohummti- 
clao Law. 


79. — Re(f ister~^"T\\e ad vantage ofa Register, with an 
Index of the names of the Plttfs. and Defts. is obvious 
—for without such a plan, how can apy future Court 
know from what Month’s Pay and Allowances to make 
Deductions! 

80. —Pfly Master, Si’c.—Orders on an OflBcer’s Pay 
and Allowances should be drawn by the President of 
the Court, signed by him, and by the Comg. Oflicer of 
the Station—and be sent to the Comg. Officer of Deft.’s 
Regt., &c., to be sent to the Pay Master: who shall 
make the decreed deductions, and shall not pay any 
private Orders given by Deft., till the above Orders of 
the Court have been fully paid ; which Deductions the 
Captain, &c. of the Troop, &c. shall also make {he 
being informed of the Decree.) The order to specify 
the Amt. of Decree. The Decrees to be signed by the 
President, and Officer Comg. the Station, in duplicate, 
one being given to Pltff. and Deft. The Pay Master 
shall certify in each Pay-statement—“1st, 2d, &c.. 

Instalment of Rs. - - on acct. of a Decree against 

-and the Captain shall endorse the same on 

the Deft.’s Copy of the Decree. 

81. —C'oryjs going into another Circle of Payment .— 
The Paymaster of ilie old Circle shall certify the Amt. 
of unadjusted Claims to the Pay Master of the new 
Circle of Payment; and the Comg. Officer shall, also, 
make a Report to the new Pay Master. ' 


Mooiiummudan Law. 

With respect to Natives of India in actions 
against each other, live Calcutta Court of Reipiests 
proceed according to the Law of the Parties—that is, 
where both are Hindus or Moobunimudans. 

Where the Pllff. is a j^indu and the Deft, a 
Moohummudan, and vice the Law of the Deft, 

prevails. 

In the liability of Heirs to the payment of Debts ; 
the Law proceeds upon the^proof that the Heir has 
received property from the deceased. 
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Op Debts and Securities. 

According to tj^e Mookummudan Law. (®4) 

1. —“ Heirs are answerable for the debts of their 
ancestors, as far as there are assets.” 

2. —“ If two persons jointly contract a debt and one 
of them die, the survivor will be held responsible for a 
Moiety only of the debt; unless there was an express 
stipulation that each should be liable for the whole 
Amount.” 

3. —“ So also where two persons are joint Sureties for 
the payment of a debt, if one of them die, the survivor 
will not be considered as Surety for the whole debt; 
unless there was an express stipulation that each should 
be Surety for the whole, and that the one should be 
Surety for the other.” 

4. —It is dilferent where two partners are engaged 
in traflic, contributing the same Amt. in Capital, and 
Jpeing equal in all respects, in which case the one 
partner is responsible for all acts done and for all debts 
contracted by the other. But this is not the case with 
regard to other partnerships, in which cases a Creditor 
of the Concern cannot claim the whole debt from any 
one of the partners severally, but must either come 
upon the whole collectively, or if he prefer his claim 
against any one individual partner, it must be only to 
the extent of his share.” 

5. —“ Necessary debts contracted by a guardian on 
account of his ward must he discharged by the latter 
on his coming of age.” (■’) 

G.—“ In the attachment and sale of property be¬ 
longing to a Debtor, his Money, in the tirst instance, 
should he applied to the liquidation of his debt; next 
his personal eifccts ; and lust of all bis houses and 
lands.” (**) 

7. —“ There is no distinction between Mortgages of 
lands and pledges of goods.” 

8. —“ The Creditor is^t at liberty to alienate and 
sell the Mortgage or Plec^e at any time,, unless there 
was an express agreement to that ellect between him 

(^*) MacNaghten on the Moohiimmudan Law, 1825, chap, XI., p. 72. 

(») Ditto, p. 73. Ditto, p, 74. 


Heirs. 

Joiat'Debt. 

Joint-Sure¬ 

ties. 

Partners. 


Wards. 

Sales. 

Mortgages. 

Pledge not 
sold, ^ic. 
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If dies. 


luberitaDce. 


Shares. 


and llie deblor ; as the property mortgaged is presumed 
to be equivalent to the debt; and as the debt cannot 
receive any accession, interest being prohibited.” 

0.--“ If a person die leaving many Creditors, and 
be may have pawned or mortgaged some property to 
one of them, such Creditor is at liberty to satisfy his 
own debt out of the properly of the deceased debtor, 
which is in his own possession; to the exclusion of ail 
the other Creditors.” (®'^) 


Inheritance. C*) 

1. —” There is no distinction between real and 
sonal, nor between ancestral and acquired property, in 
the Mooliummudan Law of Inherilanco.” 

2. —“ Primogeniture confers no superior right. All 
the sons, whatever their nnmber, inherit equally.” 

3—“ The share of a daughter is half the share of a 
son, whenever they inherit together.” 

4.—“ Debts are claimable before legacies, antP 
legacies (which however cannot exceed one-third of 
the Teslalor’s estate) must be paid before the inhe¬ 
ritance is distributed.” 


Shares. 

1 . -—“ The Widow (^°) takes an eighth of her husband’s 
estate, where there are children or sons’ children, 
bow low soever, and a fourth where there are none.’ 

(‘^) MarNaffinen on the Moohnmmuflan Law, 1825, chap, XI. p, 75 
—1.—“ Tlie Pawnee provides for the ('usliuly, and the Pawner fur 
tile support of the &c, pledged. Thus, if a linrse, the Pawner 
provides the food—the Pawnee his Stable.'’— Rule 17, p. 74. 

2. — * Where property may have been pawned and mortgaged in 
satisfaction of a Delit, it is not lawful for the Pawnee or Mortgagee 
to use it without the consent of the Pawner or Morlgagar ; and if he 
do 80 , he is responsible for the whole value.”— Rule 18, do. 

3. —“Where such property, being equivalent to the Debt, may 
have been destroyed, otlierwise than by tlie act of tlie Pawnee nr 
mortgagee, the Debt is extingui|died ; where it exceeds the Debt, 
the Pawnee or Mortgagee is not reipmsible fur the excess, but where 
it falls short of the Debt, the deficiency must be made, np by the 
Pawner or Mortgager; but if the properly were wilfully destroyed 
by the act of the Pawnee.or Mortgagee, he will be re.cponsible for any 
excess of its value beyond the Amt. of the Debt.”—R h/c 19, p. 75. 

MatNagliten, M. Law, chap. 1., sec. i., p. 1. 

(®) Ditto, sec, ii., p, 3. ^ 
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2. —The Husband takes 2 i fourth of bis wife’s (^®) 
estate, where there are chiidreu or sons’ children, 
how low soever, ajid a moiety where there are none.” 

3. —** Where there is no son, and there is only one 
daughterf she takes a moiety of the property as her 
legal share.” 

4. —“ Where there is no son, and there are two or 
mitre daughters, they take two-thirds of the property 
as their legal share,” (^‘) and so would two sons, there 
being no daughters, take 2-3rds. 

5. —“ If there be only one son and the mother, the 
son would get seven-eighths —If one son and no other 
sharer, he would take the whole.” 


IIesponsibility as to Debts. 

According to the Moohummudan Law, the heirs 
are answerable for the debts of their Ancestor as far 
as there are Assets, and no farther. And no one 
could recover from any one more than the share of the 
property inheriled by the individual sued. 

IS. 11.—Moohummudans are Minors, until the ex¬ 
piration of 16 years; unless symptoms of puberty 
appear sooner—MacNaghten, p. 62. 


Hindoo Law. (’■) 

1.-—The heirs who take the Assets, are bound to 
discharge the debts of the deceased Debtor, as far as 
the Assets go. If the Amt. of the debt be larger than 
the property is capable of satisfying, the wholei pro- 

.pcrty left by the deceased must be given to the 

• 

“ According to Law, a woman is absolute proprietor of all 
property, real or personal, whether acquired by her on the occasion 
of her marriage, or otherwise, and when she difes it will be distributed, 
according to the Law of InhcritancA, into four equal shares, of which, 
her husband will inUe one, her son two, and her dau^ler one share” 
^MacNaghten, M. Law, chap. I. sec. i. p. 254. 

“Until the Dower is paid, the Estate (of the deceased husband,) 
cannot be distributed among his heirs”—do. p. 283. 

(»*) Ditto, p, 4. • 

('■*“) MacNaghten, Hindu Law, (1829) vol. 2, p. 277, 


Responsibi¬ 

lity. 


Heirs. 



Survivor. 


Wives. 


Missinf; 

Di^btur. 


Deceased 

Security, 

Father. 


Minor. 
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Creditors; and then his heirs must be considered as 
absolved also from all claims.” 

2. —“ The Survivors are answerable for a debt 
contracted by their deceased partner, if the sum 
borrowed was applied to their use—or if one Member 
of a family contracts a debt for the use of the joint- 
family, the Surviving- Members must pay the debt” 

3. '—“ When wives, who, with the consent of their 
husband, assume the management of his family affairs, 
contract a debt, the liquidation of such debt rests with 
the husband ; otherwise he is not answerable for it!” 

4. —]f a Man contract a debt while be lives with his 
brothers, as an undivided and united family, and sub¬ 
sequently becomes missing, the Debtor’s brothers and 
wife who possess bis Estate must pay bis debts ; with¬ 
out waiting for the expiration of 12 years.” 

5. —*^ The Estate of a deceased Surely, is not liable 
for the debts of his principal.” (’*) 

6. —" If a son dies childless, and involved in debt 
while the family were undivided, and the father has 
not received any assets belonging to his son, he is not 
bound to liquidate the d^^ht; unless the debt was con¬ 
tracted by the son for the family support ; or unless 
the father, after the debt was contracted, promised to 
satisfy the claim of his son’s Creditor, in which case, 
the liquidation of the debt becomes incumbent on the 
father.” C) 

7. —“ Neither the property, nor person of a minor is 
liable for the debt of his Ancestor. When he attains 
the age of majority (^®), he must discharge the debt 
contracted by the father, &c.” {*°) 

MacNaphten.Hinihi Law, (1829) vol.2, p. 280, “but sons 
are aot compellable to pay suras due by their fatber for tipirituous 
liquor, for losses at play, for promises made without any consideration, 
or under the influence of lust or of wrath, or^uras for which he was 
Surety, except in the cases before mentioned; orafiue, ortoll, or balance 
of either.” 

(*’) Ditto, p. 281. , (3«) Ditto, p. 282. (»■•) Ditto, p. 285. 

^37) Of fof religious observances incumbent on the family.” 

(““) Ditto, p. 286. 

(®) Not tiir after 16 years (in Beugal at the end of 15 years) vol. 1, 
p. 103. 

(<") Vol.2, p, 287—Necessary Debts contracted for an infant are 
binding on him, when of age, p. 2ri9. 

The Debts of an Ascetic follows his Assets in the hands of his 
represoniatives, p. 288. 
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8.—** The liquidation of debts is rigorously enjoin- 
.ed : for instance, it is provided that sons must pay the 
debt of their fathqjr, when proved, as if it were their 
own, that is, with interest, (and whether they have 
inherited assets or not. (4‘) The son’s son most pay 
tlie debt of his grandfather, but without interest; and 
his son, that is, the great-grandson, shall not be com¬ 
pelled to discharge the debt, unless he be heir and have 
assets. But in all cases, the liability extends only 
to just and reasonable debts.” 


Pledge. 

A Pledge may be enjoyed until the debt is re¬ 
paid.” 


Inheritance. 

1. —All legitimate sons, living in a state of union 
with tbeir father at the time of his death, succeed equally 
to his property, real and personal, ancestral and ac¬ 
quired.” 

2. —** The right is admitted, as far as the great- 
grandson ; and the grandson and great-grandsoU) the 
father of the one and the father and grand-father of the 
other being dead, will take equal shares with their 
uncle and grand uncle respectively. 

3. —“ In default of sons, grandsons, and great- 
grandsons in the male line, the inheritance descends 
lineally no farther, and the widow inherits, in Bengal 
(proper), whether her late husband w^as separated, or 
was living as a member of an undivided family ; but 


j Dig. vol. 1, p. 266—“ According to Sir W. Jones, where there 
are no Assets, the sou and grandson are under a mural and religious 
obligation, but not a Civil obiigation to pay the debts.’^ 

Vol. 1, p. 127-stee Note 33, ante. 

(«) Ditto, p. 275. (“) Ditto, p. 17. 

(“) “ An adopted son is a substitute for a sou of the body, where 
none exists, and is entitled to the same rights.” • 

“ In default of sons, the grandsons inherit, in which case they take 
per stirpes, the sons, however numerous, of pne son, taking no more 
than the sons, however few, of another son.” 

“ In default of sons and grandsons, the great grandsons inherit; 
in which case they also take per stirpes, &c.” p. 18. 


General Rule. 


If Assets. 


Debts. 


Sons. 


Grand and 
Great Grand¬ 
sons. 


Widows. 
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Daughters. 


according^ to the best authorilies she succeeds in 
the former case only ; an undivided brother being held 
to be the next heir.*' (‘♦7) ^ 

4.—" In default of the widow, the daughter inherits, 
an unmarried daughter first, failing her, devolves on the 
married daughters who are indigent, to the exclusion of 
the wealthy daughters ; in default of indigent daughters, 
the wealthy daughters are competent to inherit.” (^®) 


Payments. 

“ If the Debtor is unable to discharge the whole 
amt. of the debt, then, having paid by degrees, accord¬ 
ing to his ability, he shall record on the back of the 
original'dooument, “ So much has been paid by me 
or the Creditor shall account, on the back of the 
original document, for the sums realized or received 
by him, and record that so much has been paid to 
him.” 

N. B.—Where the debts of a deceased person are 
to be paid, it is necessary to know who are the persons 
liable, and to what amt. according to their shares— 
and Courts must at limes consult —MacNaghten on the 
Principles and Precedents of Moohummudan and Hindu 
Law—from which I have quoted—in many districts, 
tliere are difierent rules. 


Increase of Debts in 

Court of 

Requests. 

I stated at page 103 as follows— 



European. 

Native. 

At Kurnal 1835,. 

12,000 

10,000 

I find the true Amt. Do.,.. 

10,272 

15,034 

So that the Aggie, in 7 
> years was.5 

37,409 

27,018 


And that in the Native Court, the year 1835 exceed¬ 
ed the previous 5 years ; being from years 1830 to 
1834—13,325 Rs. 


(^) The Benares School, the fountain and source of all Hindu 
Law," and “ if a man leave more than one widow, the property is 
considered ns vesting, in only one individual—and until the death of 
all the widows, the properly does not go to the other heirs of the 
husband." p, 20, ' 

(«) P. 19. C*) P. 21-2. («) P. 280. 





MISCEiLANEOUS MATTER. 


Precedents. 

A. 

Accomplice —Where hope was held out to an Accomplice. 
Accomplice, and he gave evidence by wjjjch the 
Principal was convicted of Murder—he was pardoned ; 
bnt turned out of the Service with Ignominy.— 

G. O. C. G. 6th Nov. 1822. 

Acquittal, unanimous —“ Sometimes as a mark Acqaittal. 
of an Honblc Acquittal, the Court-Martial on 
Admiral Keppel, unanimously and hon’blv acquitted 
him.”—p. 281, MS. J. A. G. O. 

Adjournment— “ Sine die can’t re-assemble with- Adjournment, 
out Orders from Convening Authority.”—G. O. C. C. 

12th July, 1832. 

Sine die. Members liable to do duty, but not to embark, 
go on leave, or on general duty. In case of any 
pressing necessity, for the Services of Officers, a 
reference is made through the A. G., if at home, or, 
if on foreign Stations, to the Genl. Officer Comg. 
before they are permitted to go beyond the reach of • 
a call for the re-assembly of the Court.”—G. O. H. G. 

20th Deer. 1827. 

Genl. Cts.-Martial have adjourned on account of the 
next day being Xmas., or St. John's Day. —G. O. C. C. 

29th Jany. 1820. 

Owing to Sickness of a Witness, and the distance of 
his house.—G. O. C. C. 16th Oct. 1821. 

At the request of Native Officers, it being a Holiday 
—trial at Delhi, of Subr. Emam Buksh Khan, 1st B. * 

26th N. 1.—4lh July, 1820. 

From Soldier’s Library to a RegtU Room by D. O. 

To consider Verdict, “ when a trial has been of 
considerable length; it is common to adjourn the Court 

D 2 
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Amanuensis. 

AinicnsCuriiS 

Annonynious 

Letteis. 


Apology. 


Appeal. 


and defer passing judgment to some fiilnre day.—Wil- 
liamsoifs Annot, p. 67, Note 115—-MS. J. A. G. O. 
p. 270. 

Amantensis —See Judge Advocate. 

Amicus Curias—S ee Counsel for Prisoner. 

Annonymous Letters —Lord Tentcrden said in 
an Action on such subjects—“ I would advise ail 
Annonymous Letters to be destroyed. It' they produce 
no result—such as personal annoyance—they fail in 
their object; and will not be repeated.”—K. 13. April, 
1822. 

Apology —in writing, if private, and made uncon¬ 
ditionally and afterwards retracted by the maker, the 
Officer Jo whom made can’t be expected to proffer the 
return.—G. O. C. C. (Madras) 6lh Feb. 18:32. 

Appeal sometimes made by Petition.—G. O.C. C. 
23rd Sept. 1826. 

Where evidence at a RegtI. Ct.-Martial was only 
taken on one and found guilty on hotfi Charges, and a 
material witness for defence refused to be heard—fair 
ground of Appeal to a Gl. Ct.-Ml.—(tho’ the Native 
Articles of War did not give an Appeal).—G. 0. C. C. 
3d Feb, 1834. 

From the decision of a Special Court of Inquiry 
(pecuniary claims against several persons, and ill-treat¬ 
ment) has been allowed.-—G. O. C. C. 20lb July, 1835. 

From competent authority deprecated, except in very 
sufficient grounds, which should always he stated.— 
G. O. C. C. 12th Oct. 1835. 

Must not be direct io the Comr. in. Chief, should go 
through Comg. Officers of Company, &c.—G. 0. C. C. 
23d Sept. 1826. 

An Appeal has been made from a Genl. Ct.-MI. by 
Petition to (he House oi Commons through a Member of 
Parliament.—(Capt. Robinson’s Case) 27th Mar. 1833. 

From Regtl. io Genl. —the evidence taken 

before the RegtI. Court read over (with Prisoner’s 
consent) to the Witnesses, re-sworn, and acknowledged 
to be correct.—See Case of Gunner Singleton, G. O. 
C. C. 20th April, 1827, (so in Lord G. Sackville’s Case 
1760—Tytler, p..l33.) Note. 

All Documents referring to an Appeal are read—the 
Petition of Prisoner—the Comg. Officer has been sworn 
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and asked if the Court assembled by bis orders—and if 
he approved. &c. (there was no signature) read the 
Proceedings of J;he Regtl. Ct.—and Extracts from 
Defaulter’s Book ; such as were used at the 6rst trial. 

The Appellant stated his Case, examined his Wit¬ 
nesses—the Coing. Officer read a written Statement, 
and examined the Captain of the Prisoner’s Troop— 
and then addressed the Court—the President of the 
Regtl. Court sworn and asked if Prisoner was allowed 
to cross-examine, &c. A Case at Meerut on 5th Dec. 
1828—See p. 937, Hough. (1825) and p. 236(1834.) 

AppRFiNTIOES from Mily. Orphan Society, usually 
have Indentures for 5 years, with the consent of the 
Govr. and Apprentice on the one part, and the 
Officer on the part of the Band, &c. (or other party), 
on the other part. Terms :— 

1. —“ Faithfully and diligently to work to the utmost 
of his power and skill, at all times, every day throughout 
the day and year, in every year, without wilful neglect- 
losing or making away with any of the Goods, Effects, 
Monies, or otlier things, or disclosing iheir secrets.'* 

2. —“ ^ot to suffer others to injure property.” 

3. —“ Nottoraarrv without consent of the Master,&c.” 

4. —“ Not to trade or traffic for self or others.” 

5. —“ Not to he absent without leave.’’ 

Bond. —1.—“ To furnish Clothes and Apparel (Li¬ 
nen and AVoollon) Washing and Mending—Meat and 
Drink, and Lodging—and from all Actions, Suits, Costs, 
and Damages to keep him harmless, and indemnify the 
Managers.” 

2.—“ cause him to be taught and instructed.”— 

See p. 197. 

Approval of Proceedings or Sentence, Synony¬ 
mous with conlinning—(Mr. Adv. Genl. Pearson.) 

Arbitration witli consent is not binding, nor 
does it bar an Action—unless with consent of both 
parties, and by order of a Court.—Seep. 203. 

Arms, loss of—See Stoppages. 

ArRkst —Close conlinenient of Natjve Officers 
lowers them in the eyes of the Sepoys, &c,—G. O. 
C. C. 19th April, 1821. 

May be relaxed on application to the proper antho- 
rity,—G. 0. C. C. 30th Deer, 1826, If reported to 


Apprentices. 


Approval. 

Arbitration. 

Arms. 

Arrest. 
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Auctioneer. 


superior Authority, the Comg. Officer cannot release. 
Under fixed Bayonets improper, except in cases of 
the gravest nature, or apprehension of escape.—G. O. 
C. C. 14th Novr. 1834. 

Of Native Officers should not be derogatory to their 
Rank.—G. O. C. C. 3d Nov. 1825. 

Civil, if legal, good for all debts—opinion of the 
Judges.-—K. B. 21st January 1774. 

A Guard over an (European) Officer improper ex¬ 
cept in extreme cases when the nature of dose arrest 
should be explained.—G. O. C. C. 8th July, 1826. 

Proper, instead of Confinement, for Serjeants, &c. 
for ordinary Offences.—G. O, C. C. 23rd Sept. 1826. 

And Charges sent in “ either Trial, or satisfactory 
explanation.’’—G. O. IJ. G. 1st Feb. 1804. 

A President cannot place a Witness in arrest for 
Perjury or Subornation of Perjury—improper under 
Sect. XIV. Art. XIX. G. O. C. C. (Madras) 27tli 
June, 1836. The Court, and nut the President, place 
in arrest on proper occasions. 

An Officer placed in arrest, has no right to demand 
a Court-Martial, nor to persist in considering himself 
under the restraint of such arrest, after he shall have 
been released by proper authority; nor to refuse to 
returp to his duty. The Officer if wrongfully arrested, 
or aggrieved, has as a remedy under the Articles of War 
(Art. 120, and Sect. X. Art. I.) King’s Regns. and Ors. 
p. RH).—See above G. O. H. G. 1st -Feb. 1804. 

Auctionekr must be paid for goods sold at the 
Auction, tho’ the buyer has a claim against the owner 
of such goods.—C. P. Lord Loughborough, 22nd Nov. 
1788. Decision. “ The Auctioneer had not only a 
clear- possession of the goods, but an interest in them, 
as bound not only to defray all expenses incurred by 
the Sale; but the Law obliges him to pay the duty- 
verdict confirmed.—AnnI. Regn. 1778, p. 221. 

Commission, in England, House Agent 2.^ P. C. on 
sums from 2 to 3,000£, this includes expenses. Under 
1,000£ 2| P. C. and also expenses. In lettiny houses, 
&c. for a long term, 10 P. C. on 1st Year’s Rent. 
Before B. Guruey and a Com. J ury, 30th Jany. 1833.— 
See Effects of deceased Officers—Commission on Sale, 
p. 105, Note 6. 
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B. 

Band Masters, in H. M.’s Retfts., are usually 
inlistetl for Life as other Soldiers, and generally are 
Serjts.—Some irilist, as such for 7 years—hut. cannot 
be treated as Soldiers, unless a special agreement is 
made to that effect. 


c. 

Camp-Followers’ Servants, &,c. are tried by a 
' station on Li^ie, Conit-MarUal and by the Comg. 
Ollicer of a single Regt., &c. if detached—Lr. .1, A. G. 
No. 158,8th July, 18;}:l.-See Regn. XX. A. D. 1810 
—Sects. IV. Xill. XV. XVI. 

Challenges unprovoked and outrageous 

conduct of Challenger, no ground for Pardon—but 
ground for Prosecutor exhibiting Charges.—G. O. 
C. C. llth Deer. 1821. 

To fitjht a Duel —admission in Prisoner’s letter in 
Evidence—“ I demanded from Capt.——that satisfac¬ 
tion, which his irritating language bad goaded me 
to expect," and “ if you reluse to treat with me in 
the usual way as Capt. ■ ’s friend, he will post you 
as a Coward” —the very words poslinrj, proof of the 
Challenge (Ollicer acquitted).—G. 0. C. C. 1st Oct. 

1833. 

Of Member Ct.-MI.—where the Captain of a Com¬ 
pany had examined the Witnesses on both sides and 
had expressed a ivish that the Prisoner should he tried 
by a Genh instead of a DisLricl Ct.-MI.—Court over¬ 
ruled the objection, as he had only done his duty. The 
Comr. in Chief said such examination implied a 
preformed opinion ; and the wink indicated an opinion 
of Prisoner’s guilt—and admitted the force of the ob¬ 
jection (sentence notcoulirmed)—G. 0. C. C. 6th May, 

1834, but see p. 132. 

Where a Prisoner objected to a Member who did 
not admit the force of the objection—the Court ordered 
him to withdraw.—Lt. Col. lielVs Trial, Madras, 1st 
Nov. 1809. 

Character —Where a/i Officer’s Character was 
attacked in a Newspaper, his Conig. Ollioer called on 


Band Masters, 


r.Tmp- 

FoJlowcrs. 


Cliailenges. 


Character. 
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Charges, 


liijn to give a satisfactory explanation, and to deny 
unequivocally certain assertions, which appeared in the 
Newspaper, of a Nature highly nrejiidicial to his 
character as an Officer and a Gentleman; he request¬ 
ing the Correspondence should be laid before the Genl. 
Officer Corng. the Division—the Comg. Officer placed 
him in arrest and exhibited charges—for “ conduct 
highly Unoilicer-like and prejudicial to good order and 
Mily. discipline”—the Court acquitted him, most fully 
and hori’bly ; and considered the charges frivolous, and 
vexations, and not originating in a desire to promote 
the good of the Service.-G. O. K. T. Nt). (lOf). 15lh 
Teh. 1832—where another Officer wrote a letter in 
a Newspaper, signed his name, and never (though 
officially made aware of the publication and called on to 
df) so) offered any contradiction or disavowal of the same 
—such letter conl^'ining charges against his former 
Conig. Officer—he was tried and sentenced to the loss 
of a ilegti. Step.—G. O. C. C. 31st Dec. 1835. 

Character of Prisoner —Considerations of 
good character should not govern the Sentence ; but 
Court may recommend him to mercy.—G. O. C. C. 
12(h Nov. 1822. 

Certificates of, not properly received and placed on 
record when no apparent cause for tlio non-atteiulaiice 
of the writers—G. O. C. C. lOth Dec. 1829—Prisoner 
may produce Defaulters Book.—{i,0. C. C. 22d Sept. 
1835—See Native Doctor. 

\V ituesses on Oath, as to General Character of the 
Prisoner, may be examined either by the Prisoner on 
Defence ; or by Court for its own information, after 
the fiidinf/ the Prisoner Guilty, to enable them to 
mete^out Punishment (where the extent is discretionary) 
—Circular fl. G. 24tii Feb. 1830. 

Character Books are kept of men of good 
character—See Defaulter's Boot. 

Charges should not imitate the Minutiae of the 
Civil Courts—details quite unnecessary before Mily. 
Courts—there sliould be no disgusting expressions 
of a drunken or mutinous Soldier (either in Hindoos- 
tanee or English)—“ unsoidier like conduct”—or 
“ insubordinate,” or “ impfoper language” being quite 
sufficient.—G. O. C. C. 2Gth Oct. 1835 by Comr, in 
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Chief in India—requesting conformity at Madras and 
Bombay, 

Against CampfFollowers and Menial Servants they 
should be designated as such—If Court doubt, may 
establish the fact in Evidence, and that had bet¬ 
ter be done before taking Evidenc'e on the trial,— 

D.J. A. G. Hd. Qrs. 7th Nov, 1829. 

Charges framed from the Minutes of another Geni. 

Ct.-MI.—Adrnl. Keppel v. Palliser, tW. 4, Celebrated 
IVials, 2>»600. 

A Charge given up, tlie principal Witness being 
at Bangalore (Madras,) and no Witness who saw the 
fact present—trial at Meerut(Bengal)—Lr. A.G, K.T. 

No. 3518, 30th Jany. 1830. 

Charge withdrawn by Prosecutor, there being no 
Evidence—not entered into.—See G. 0. C. C. 31st 
Deer. 1829. 

Charges against N. C. O. or Soldiers, the Prisoner’s 
Begtl. number to be invariably inserted.—ChVew/ar 
Memo. 27tli Sept. 1834. 

Cj\ iL Power (the Mihj. in Aid of)—“ It has been Civil Power, 
found, by experience, that when Troops have been 
called upon to act in Aid of the Civd Power for the 
maintenance of the Public Peace, or in the enforce¬ 
ment of the Law, and have, with a view to intimida¬ 
tion, fired over the heads of Persons riotously assem¬ 
bled, the effect lias been, that lives have been lost, or 
wounds received, by persons taking no part in resis¬ 
tance to the Laws, and also that the parties engaged in 
such resistance have been encouraged to acts of 
greater daring and violence. In order to guard 
against the recurrence of such an evil, the Geul. Comg. 
ill Chief desires that Oflicers Corag. Troops or Detts. 
will, on every occasion in which they may he employed 
in the Suppre.ssion of Riots, or in the enforcement 
of the Law, take the most efl'ectiial means, in conjunc¬ 
tion with the Magistrates under whose Orders they 
may he placed, for notifying before hand, and explain¬ 
ing to the people opposed to them, that jn the event 
of the Troops being ordered to fire, their fire will be 
effective.”—G. O. No, 519, IL G. 27th March, 1835. 

Clerk to Judge AavocATE —There has some cierktoj a 
times been an Assistant to the J. A, or bis Deputy, who 
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also sworn —an in.stance occurred at the Trial of a 
Colonel of the Foot Guards, at New York (Williams’ 
Annot. p. 56, Note 94,) p, 26 MS. J A. G. O. 

Commanding Officer— Cannot be the Prosecu¬ 
tor, Wi tiie.ss, and confirniinff OlTicer of a Rej>’t. Court- 
Martial as.seinbled by his Orders.—Lr. No. 294, J. A.G. 
6th Oct. 1862. 

Two Corag^. Officers, in consequence of the state 
of their Regt., (Discord and Disunion, &e.) displaced, 
and allowed by the Genl. Comg. in Chief H. M. l^orces, 
the option of retiring upon Half-Pay, or from the 
Service—by the Sale of their Commissions.—G. O. C. C. 
7th March, 1836—See Officers. 

Compensation—S ee Pay, Rations. 

Complaint —(pecuniary Claims) of a Serjt. against 
the Qr. Mr. of his Regt., before a Genl. Ct.-Ml.— 
decided in favor of the Serjt. The P. C. C. ordered 
payment to be made.—G. 0. C. C. 8th April, 1835, 
(K. T. 31st March.) 

Conductor of Ordnance dismissed from his 
Situation—by a Genl. Ct.-Ml., and, by the Comr. in 
Chief, ordered to return to the rank (as Serjt. Major) 
he held before.—G. O. C. C. 15th Oct. 1823. 

Confinement, long—ground for Recommendation 
—not to lessen Sentence.—G. 0. C. C. 2d Feb. 1828 
—See King's Soldiers. 

Confirmation —See Approval. 

Contempts —Jurors not attending Inquests are, 
and indictable.—Calcutta, 30th May, 1831. 

Before Courts-Martial —the Court should order 
Mily. persons into Conlinenient, and instruct the J. A. 
to exhibit a Crime, upon which the Court (after decid¬ 
ing on their Verdict and Sentence,) may pass Sentence. 
—(Lr. A. G, 24tli May, 1797.) 

By Non-Mily., to be proceeded against in 

the Civil Court—see also p. 141, and Simmonds, (1835) 
p. 149. 

Conversations —Language u.sed in a Moment of 
Irritation, .and unpremeditated regarding a Cunig. 
Officer—in a private party—should not be charged 
against an Officer.— G. O. C. C. 24th March, 1831. 
But, where a Prisoner is on his Trial, no person can 
refuse to answer questions regarding confidential 
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conversations, the answer to which may excul(3ate the 
Prisoner—Since in prosecutions, even for High Trea¬ 
son, siicli communications are admitted— Phillip’s Law 
Ev. vol. 1, p. 135—nor where the answer may subject 
the Witness to a Civil Action— do. p. 264, Note. If 
the answer would involve a criminal Prosecution he 
may refuse, (p. 202) but the reipedy is to promise that 
he shall not be tried. The equitable course is to com¬ 
pel such evidence to exculpate a prisoner—but not to 
allow of any information so gained to form the ground 
for Charges. 

Conviction —obtained, principally, under unautho¬ 
rized promises of Pardon—Sentence remitted, but the 
Prisoner discharged the Service hy the Comr. in Chief. 
—G. O. C. G. 24tli Sept. 1823. 

Convictions, Previous —On Trials for Non- 
Mily. Oilences not to be taken into consideration.— 
G. O. C. C. 14tli May 1835.—Members should not be 
made acqoaiuted with the Prisoner’s previous bad 
Character (by seeing the Record of previous Convic¬ 
tions) immediately after Arraignment —a practice in¬ 
consistent with justice, and at variance with the 
Articles of War (Art, 84).—G. O. C. C. 26th Oct. 
1885. (The attention of the Comr. in Chief at Madras 
and Rombay rtMjiiested to the Order.) But, where a 
Court bud so acted and it was not recorded in the 
Sentence—(presuming on the non-iulluence) the 
Sentence was approved.—G. O. C. C. 31st Oct. 1835. 

To record briejly on the Proceedings—the Crime- 
Sentence—Approval—Infliction or Remission—Lr. 
No. 80, J. A. G.’s Office, 3d March, 1835. 

In Sentences^ simply to record, after having found 
the Prisoner Guilty—“ and having taken into censi- 
deration 1, 2, 3, &c. previous Convictions ; do Sen¬ 
tence, itc.” A Di.strict Court-Martial or other Court 
cannot refuse to receive Previous Convictions. (Sect. 
21, M. A. and 84lh Art. of War) The Opinion 
of the J. A. G. that “the option of offering, or not 
offering rests with the Authority assembling, the Court. 
If due and legal notice of intention to produce such 
evidence be given to the Prisoner, and to the 
Court, the Court has no* authority to refuse such 
evidence, (if in itself unobjectionable), or at their 

E 2 
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discretion, to dispense with the same—" II. E. the 
Cora, in Chiefs Orders, that Officers employed on 
Cts.-Martial, shall act on this decision, until otherwise 
instructed.”—(0. O. C. C. 25th July 183(5.)— See 
Previous Conviclions, p. 57,123. 

Corporal CoRPORAL PUNISHMENT—“That the practice of 

Punishiuent. pHjjisJjjng Soldiers of the Native Army by the Cat 
o’niiie Tails or Rattan, be discontinued at all the Pre¬ 
sidencies ; and that it shall henceforth be competent 
to any Regt., Detmt. or Brigade Ct.-Ml., to sentence a 
Soldier of the Native Army to dismissal from (he 
Service, for any ollence for which such Soldier might 
now be punished hy (logging, provided such sentence 
of dismissal shall not be carried into cHect, unless 
confirmed by the Genl. or other Officer Comg. the 
J3i\isiou, &c.”—(G. O. G. G. of India in C. No. 50 
of 1835, 24th Fel). 1835)—See Dismissdl; and Native 
Christians still lialile to be fhigged. Kvceedinff 300 
Lashes to bo confiimed l)y Genl. Oflicer Comg. divi¬ 
sion, &c.—G. O. C. C. 1st Feb. 1821—this applies to 
the jEwrojicffn J’loofis onl} now. In H. M.’s Service— 
1, in the Cases of Mutiny, Insubordination, and Vio¬ 
lence, or using or offering violence to superior Officers 
—2, Drunkenness on duty—3, Sale of, or making 
away with Arms, Ammn., Accoutrenionts, or Neces¬ 
saries, stealing from Comrades, or other disgraceful 
Conduct (to restrain it in the above Cases as much as 
possilile, with safety to the Discipline of the Army).— 
Circular, 11. G. 24i/i Aug. 1833. By Art. 72 of 183(5. 
No Genl. Ct.-MI. can Sentence to more than 200 
Lashes—Art. 77— wo District Ct.-MI. to more than 
150—and Art. 79—no Itegil. Ct.-MI. to more than 
100 ‘Lashes. 

In the Madras Armg restricted (confined now to the 
European Troops,) to 300 Lashes by all Courts inferior 
to Genl. Ct.-MI.—G. O. C. C. IGth Jnne, 1827. 

Uorrespon- CoRRESPON J)ENCE—“ To be sent 111 rough Comg. 

deuce. Officer Oil the Spot—1, that he nmy exercise his judg¬ 

ment as to the propriety of forwarding, or not, (and thus 
save Heads of Depts. useless reference)—2, and to 
aflord elucidatory observations to enable the Comr. in 
Chief to form a competent judgment—3, Comg. Officer 
to form an opinion on what is laid before him, and to 
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refuse to forward what he does not sanction, and to 
send on whatever meets his approbation. The Cumr. 
in Chief will atleiyl to what is sent by a Comg. Officer: 
but will require strong grounds to be assigned by 
Officers sending Papers direct"' —(G. O. C. C. 12th 
Oct. 1835.) 

Counsel for Prisoner —(erroneously called 
Amicus Curiai) —“ Allowed to Soldiers (and may be a 
Soldier) at District Ct.-Martial, as well as at Genl, 
C(s.-Ml. upon the same principles of Justice as in the 
latter in which it has never been refused—there may 
be an exception to a particular individual, but some 
one should be allowed."—G. O. C. C. (Boinbaj) 22d 
King’s, No. 178, 20th March, 1832, para. 7 —and upon 
the siune principle at liegtl. Cts.-Ml. A particular 
individual has been objected by a Prosecutor, as he 
might he a Witness.—G. O. C. C. 22d Oct. 1834. 

“ Nt»t the usage of such persons to assume a distinct 
and suhslantive character—nor can he claim exemp¬ 
tion from examination as a Witness; from his situation 
of conlidential adviser of the Prisoner.”—(G. O, C. C. 
Kith July, 1830.) 

“ In the Case of a Soldier of the European Regt. 
tried at Agra, for Murder, the Adjt. alter having 
been examined as a Witness for the Prosecution (being 
a Witness on Defence only as to Character,) was 
allowed, at the recommendation of the J. A. to remain 
in Court to assist the Prisoner.’'—G. O, C. C. I4th 
March, 1829. 

Counsel are allowed to Prisoners in the French Army, 

On the Trial of Sir John JelTcott, for Murder, (kill¬ 
ing Dr. Ifennis in a Duel) at Exeter—Mr. Manning 
spoke to the Court to prevent Dr. Edye, (connected 
with the Duel) who was sworn, from being examined— 
he (Dr. E.) objecting: before Jus. Patterson, 22d 
July, 1833—this as Amicus Curicc. 

Court should prevent the use of abusive language 
to Witnesses before the Court— or improper language 
towards Mily. Authorities, or J. A.—(G. O. C. C, 
25th Oct. 1834)—See Art. 94 {Kiui/'s) 

Improperly sworn (on a Prayer j^ook) must be re¬ 
sworn, and re-commenco T|ial—SeeG. 0, C. C, 30lh 
Jany. 1834. 
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Ct.Ml.,GeDl. 


District. 


Brigade. 

Rcgtl, 


WJtere more Prisoners than one are arraig'ned upon 
dift't. Charges, and tried by the same Court Ml. the 
Court is to be re-sworn at each ,Trial—“ and the 
Proceedings are to be made np separately, and signed, 
as if each Prisoner had been tried by a distinct Ct.-JMl.” 
•—Genl. Regns. and Ors. p. 200. 

On the Trial of Lt.-Col. Rell, Arty., Madras, Nov. 
1809—the Court took two days to deliberate. 

Court-Martial, General —ThcRegt. to which 
the President and Members, &c. belong to be inserted 
—if on the Staff, his Rank and Situation. Proceed¬ 
ings not to be carelessly and inaccurately written—nor 
with erasures, and interlinialion— {Circular Memo. 
H. G. 6tli April, 1831.)—Staff Officers are put on 
District Cis.-Ml. at places where there are few Ollicers 
with Regts., &c. 

Under the Act for the Suppression of Rehellion in 
Ireland— 

1. —No OlBcer under the Rank of Captain. 

2. —If more than 7 Members, 7 to agree in Ver¬ 
dict, &c. 

3. —If of 7 Members, .5 to agree, &c. 

4. —If of 5 Ditto, to be unanimous.—(March 1833.) 

Court-Martial, District or Garrison— 

Date of Confirmation to be allixed, it being required 
to be noticed in the Monthly Return of Cts.-Ml. No. 
C42.-G. O. K. T. mil June, 1832. 

The Regts. to which the President and Members 
belong to be inserted, &o.; for the rest—See Geiil. 
Cts.-Ml. above. These Courts are for the Trial of 
N. C. O. and Soldiers— Genl. Regns. and Ors. p. 200. 
—“ When the Regt. is not under the Orders of a 
Genl. (or other Oflicer having a Warrant to approve) 
the Proceedings arc to be sent to the Adjt. Genl. for 
the approval of the Comr. in Chief.”— do. p. 201. 

Court-Martial, Brigade (or Line) —Not 
bound by the exact Limit of Regtl. Ct.-MI. as to 
Sentence.—Lr. J. A. G. No. 9G8, 28th June, 1831. 

Court-Martial, Regtl —The Comg. Officer 
who Orders a Trial must, legally, approve, or confirm, 
&c. the Sentence, under the Articles of War^and 
should give the benefit of fiis judgment, as to circum¬ 
stances, or as to Prisoner’s character—tho’ the execu- 
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tion of the Sentence may rest with the Genl. Oilicer 
(Lr, No. 1594 March, 1828.^—This refers to 

the Case ofNali^^e Soldiers disviissed. —(See Dismis¬ 
sal) and where more than 300 Lashes are inflicted—^ 
(See Corporal Punishment.) 

Court-Martial (inferior) —Presidents of Cts.- 
Martial to recollect, that there are Authorities (J. A.) 
in every Mily. Divi.sion, whose duty it is to remove 
any doubt, relative to the Construction of the M. A. 
or Articles of War; and that when a doubtful point 
arises, it is preferable to refer to the Officer who is 
responsible for the Decision he gives; rather tlian to 
trust to any Member of the Court.—(G. (). C. C. 25tb 
July, 183G.) See jirevions Convictions and Remarks. 

Court Martial (Drum Head)— See Line of 
AfarcA, p. 64—Field or Drum Head Cts.-Ml. the 
assembling-a proper number of Officers immediately 
on the Spot, who eKamine into the matter in a Sum¬ 
mary manner, and pass Sentence, without any Record 
or Register of their Proceedings being made. On 
actual Service, where immediate examples are often 
required, but not in times of profound Peace, when 
the Proceedings will admit of the legal and necessary 
delays.”— Adye, p. 86. ('). 


(*) Capt, Simmons, p. 37, says “ but since it has been requisite 
to aiiininister an Oath to the Members of, ami Witnesses before, 
Cts.-Ml. otlier than Genl.” (since 1S0.>, and deprecated by the Duke 
of Wellington, ns altering it from a (h)urt of Discipline and Honor, 
into a Court with regular Evnlcnce and a great deal of perjury —See 
his Evidence before the Jilily. Commission in 1835)—“ th^’y have 
fallen into desuetude. The M. A. (Sect. 1.5) and Arts, of War (92) 
still authorise a deviation from the proscribed iiours, in cases requir¬ 
ing an iinniediale example;—it is, therefore, perfectly regular, in such 
cases, to assemble a Ct.-MI. on the spot, at any hour ; Uit the 
Ordinary Rules must be adhered to, &;c. in the administration of 
Oaths, and in reducing the Proceedings to writing.” 

The Author of the Mily. Law of England,(irRlwHisow’s An. 2,100) 
p. 07, says sometimes the Accusation and Sentence are written 
on the Drum Head, &c. commonly held in Cases of Mutiny or Sedition, 
refusal to obey an order, or where a Soldier is detected in inaraudiug 
with goods upon him. A simple entry is made in the RegtI. Book of 
these Field-Drum-llrad Cts.-Ml.” * 

The Duke of Wellington in his Evidence stated that such Courts 
were not common in the Peninsula, were ntit required in Cases of 
pliiudering, as the Provost Marskal punished those caught in the 
/aef—See Provost Marshalf p. 04, 75, 


Inferior. 


Drum Head. 
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Ct.uf Inquiry. 


CtR.ofTnquCst 

('ourl of 
RiquebU. 


Court op Inquiry.—“ Where the Character of 
an European Oificer is implicated, &c. should he 
composed of European Oflicers.—(fr. O, C. C. iStli 
Feb. 1820.) 

Strearing Wifnesses at, nnaulliorized and illegal, 
a Court of IiKjuiry has no Power by Law, or Usage, 
to administer an Oath. No Prosecution for Perjury 
would bo maintained.—(Lr. No. 54, J. A. G. loth 
March, 1634. (-) 

The Original Proceedings of a Court of Inquiry are 
usually laid before a Court-Martial, as a reierence, 
and have been ordered to he transmitted with the Pro¬ 
ceedings of a Geul. Ct.-Ml.—(Lr. Adj. Genl. K. T. 
No. 3518, 30tlj Jany. 1830.) 

Courts of Inquiry are submitted to the Comr. in 
Chief by the Adjt. Genl. 

Courts of Inquests— See Jaqmsfs. 

Courts of IIequmsts— It is said that Decrees 
against an Officer must be salislied before llogll. 


In the Ciiso of plundoriii", Soldiers not being: caught in the fart hy 
the Provost Morslul, it niiglit still he necessary to try the party 
and punish him on the spot—and m the Case of Mutiny, &c. 

A Going, Oflieer of one of II. IM.’s Regt. was found Guilty of hav¬ 
ing, “ on the M.irch, from Villa Ue Cicreo to Cednrvni, and at the latter 
Viilage, inflicted Corporal punisliiiieut on several N. C. O. and 
Soldiers without any trial, sutlicient OlHocrs being present to have 
formed a Ct.-MI.—(there were other Charges) and was “ Dismmed’* 
—G. (). li. G. llilh May, 1BI3. The Cojng. Olliuer in his Defence 
stated, that the Marq. of tVellington had issued positive orders on the 
Subject of plundering (the above being a Case of the kind) that on 
one occasion, (immediate punishment being necessary) the Articles of 
Warw'ere not present, but with the baggage of the Regt. then about 
to march, consequently a Court-Martial could not have been sworn. 
—►See the Case in iny Work, (1821) p. 402—4. 

In extreme Cases the swearing the Court and Witnesses might be 
dispensed with—the necessity being rt^corded—a report being made as 
laid down in Art. 8 j. As to the Absence of the Articles of War, 
Oflicers well know the punishment they can award—the Crime and 
Sentence, &c. to be afterwards recorded. 

(®) Ala Special Ct. of Inquiry held at Bhagulpoor, the W'itnesses 
were directed to be sworn, their Depositions before a Magistrate, 
having been previously taken on Oath.—Lr. Adjt. Genl. 28th March, 
181G. 

In the Case of a Pay Master accused by his Treasurer, the 
Spi’iiiil Court were ordered to take Evidence on Oath, “ should the 
Court deem it necessary to elucidate the truth.”—Lr. No. 42G—Secy. 
Govt. Mily, Dept. 24th January, 1823.—See. p. 169 and 171. 
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« 

Dobts.—(Lr. Adj. Genl. No. 1G09, 3d September, 
1835. (3) 

Kinffs amenable to, under 4 Geo. 4, c. 8), 

but under Arriule 111 of the Articles of War, the 
Comp;-, O/liccr or Captain can’t be called on to enforce 
Awards of such Courts beyond the Amt. of such 
“ Halances'’ as may bo due to, Soldiers, after payment 
of Rpo'ti. Necessaries, &c.— {Lr. No. 2191, AcQt. Genl* 
28/A Nov. 1835 ) “ In England, notwithstanding the 

mill Article, Soldiers are by Clause 3 M. A. liable 
to Actions of Debt, and if of 3().€ to be taken from the 
Service; so amenable to 4 Geo. c. 81. A delit to a 
Caplaiti prior to that of a Creditor. If an Officer be 
in debt, the Insolvent Court always leave him suffici¬ 
ent fur subsistence and necessaries; willioui which he 
is ineflicienl.—(“ Memo. J. A. G. to Mily. Secy, to 
Comr. in Clilrf.'^ 

Comg. Ollicer can’t Order the Court to reconsider 
a Decree unless in Cases falling under paras. 3il 
or lOtli (^} of Circular, A. G. O. 1st May, 1829. 
The Court determine whether I’ltfr. or Deft, or both 
shall 1)0 sworn. Pltlf. at a distance should transmit 
an Affidavit to the truth of his claim. A JMcmher 
can’t voluntarily retire, nor can the Court direct his rc- 
lirnment. If there be a Case against a Member, as 
Interest in a Case incapacitates as much as sieJeness ; 
the remaining Members, if 3 Officers remain, may 
decide the Case.—(Lr. No. 305, O. J. A. G. liilkjune, 
1835.) C*") 

(■’) Which must mean R(>f;t1. Debts not decided on by tlic Court of 
Requests,—undecided Claims. In tho Case of tlio Death of an 
Officer —Uegtl. Debts would be paid first—See p. 104—and no 
Decrees of a Court of Requests arc mentioned. • 

(■*) May point out an Error—and Court may correct—can’t order to 
revise. 

(■') If the Decree is illegal, he can refuse to order payment. 

(®) It is said that it has been decided by the Law Officers, that the 
Native Court of Requests, and tlie Witnesses sliould both bo sworn ; 
and that on a disputed Case, you cannot adjudicate, but by Evidence 
on Oath—Sec p. 190 of my Work, (1831.) . 

I do not see how they can be sworn till the Govt, passes a Regn. 
to such effect— 

As Regn. XX. A. D. 1810, does not direct an Oath to be taken, 
my learned friend cannot, legally,Contend that they can administer an 
Oath without legal authority—for no Oath is legal without an Act of 
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Crf.dit to Soldiers —Credit allowed to Oflijcors 
and Soldiers in their Uegtl. Bazars, under G. O. G. (i. 
in C. loth Jany. 1811, to tlie orient of Grain for 
Oflicers’ horses, and to Sepoys, &c. to the extent of 
daily Rations, per man, payable on the issue of the 
Pay, &c. for the month in which contracted. Since 
the Courts of Requests were established (in 1824)— 
it was found necessary, on representation as to the 
increase of Soldiers’ Debts (both Europeans and Na¬ 
tives), to publish G. O. C. C. 5th July, 1830, and 
unfortunately.—G. O. C. C. 19th Deer. 1B34, has 
operated to the increase of claims before the Courts 
of Requests— See p. 103 and 200. 

Crimes —To be tried by a GeuL Court-Martial— 
“ striking- or kicking- a Serjeant—Quitting- Rost”— 
By a District Ct.-Ml. “ Drunkenness on Duty under 
Arms—Drunk when Sentry—on Duty—or Piquet 
(except perhaps on the Line of March.”—(G. 0. U. G. 
mh May, 1833—See Genl Ct.-Marliah 

Custom of War and if any doubt, &^c.) —“ IJence 
we may infer, that where the Act is silent they are to 
be guided by the Custom of War.” 

“ In the Articles of War for the Govt, of the British 
Troops in the Netherlands, during the Duke of Marl¬ 
borough’s. Command, are these words—“ All Mily. 
Controversies are appointed to be Summarily heard 
and determined at a Court-Martial,” p. 132. MS. 
J. A. G. O. 

D. 

Debts in whatever place contracted, if not exceed¬ 
ing 400 Rs. must be in a Court of Requests composed 
of Mily. Oflicers and not elsewhere, and that if brought 
into the Supreme Court might plead in bar of Trial 
—(Mr. Adv. Gen. Pearson, Sept. 1830.) 

Defaulters’ Book —May be produced by Pri¬ 
soner as to Character.—G. 0. C. C. 22d Sepl."l835. 

Pailiaraent, ob of the Govt, of India. I propose the Native and 
Jiuropean Courts of Requests to be oue Court, p. 181. 

Statute of Limilalionii.—l conceive that a Debt, if contracted before 
the Act 4 Geo. 4, c. 81—lias been revived or acknowledged since the 
Act was in force ; provided the party was at such time amenable to the 
Act would be coguizable before a Alily. Court of Requests. 
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Defaulters’ Book should be kept in each Troop or 
Compaiiy—also, a Genl. or Regtl. one to contain all 
those of bad (not those of trifling or minor) Charac¬ 
ters—and an Alphabetical List be made yearly, of men 
who have disgraced themselves. The names of the 
N. C. O. and others who were Witnesses to the 
offence to be entered, and the date, and to be examined 
in presence of the Captain, &c.—See Circular, H. G. 
24th June, 1830—See Character Book. 

Defence —“ Absence of Witnesses, the disadvan¬ 
tage inferred from Circumstances, not from the mere 
assertion of the Prisoner.”—G. O. C. C. 5th June, 
1822. 

Where a Defence was delivered in, in English, by a 
Native Soldier ignorant of the language and intempe¬ 
rate in st\le—presumed that he was not aware at the 
time of giving it in that it was injurious to his cause.— 
G. O. C. C. 22d Oct. 1834. Where there are many 
charges may introduce Evidence on each with obser¬ 
vations ; but contrary to the Practice of Cts.-MI. to 
allow observations and comments at all stages of the 
Defence, and on subjects foreign to the inquiry.— 
G. O. C. C. 25th Oct. 1834. 

On the Trial of Capt. Burslem, at Limerick, Augt. 
1835, the Defence was read by a Solicitor—and in the 
Case of Capt. Leyton, Royl. Marines, at Woolwich, 
the Defence was read by a Barrister.—Naval and 
Mily. Gazette, 27th Feb. 183(i. “ It has been deter¬ 
mined, that a Judge sitting at nisi prius has the power 
of fining even a Deft, conducting his own Defence to 
a Criminal Charge, for contempt of the Court in the 
course of that Defence.”— Black. Com. vol. 4—126, 
Note (9).-—See Proceedings returned. 

Depositions— The Depositions of Officers leaving 
Stations, if intended to be used at a Ct.-MI. should be 
made with the consent, and in presence of the Prisoner. 
—G. O. C. C. 22d Oct. 1834. (7) 


C') “ Depositions are also sometimes taken in Criminal Cases, by 
the eensent of the Prosecutor and Deft, when a Material Witness is 
about to leave the country, or resides abroad. But if the trial comes 
on before bis departure, or after his return, the Depositions cannot be 
read”—R mmcK, vol. 2, p,G63. * 

F 2 


Defence. 


Depositions. 
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Taken before a Coroner^ though not in the presence 
of the Prisoner, are evidence against him.— Jervis 
Cor. p. 218, and Russell on Crimes^ vol. 2, p. tK3l. 
Starkie, 2—489. 

On the Trial of Col. Cosmo Gordoti, the Depositions 
of such Witnesses as had given testimony on the Trial 
of Lt.-Col. Thomas^ and were dead (*) or dispersed, 
were read, and entered as part of the Proceedings ; 
with the consent of the Prisoner—p. 11, MS. J. A. G. O. 
“ A Prisoner upon his trial is not entitled as of right 
to see the Depositions taken before the committing 
Magistrates.—S/a/e Trial, vol. 31, p. 835. 

Desertion —thereupon (on conviction) under 
Article 82—Deserters forfeit all advantage as to Addl. 
Pay and as to Pension on Discharge. No specification 
of such Forfeiture required in the Sentence.— Cir, 
War Office, No. 759, 31st Oct. 1833. . 

D ES ERT ERS [Nalii'd Soldiers) —have been Sentenc¬ 
ed to Imprisonment with hard Labour on the Hoads.—• 
G. 0. C. C. 28lh Dec. 1835. (») 

From Post and carrying off Properly should be 
regarded as a Capital Oflence.— (G. O. C. C. 22d 
July 1822 and 2ith April, 1828.; 


(*) “Resolved by all the Judges ia Lord Morley’s Case, that 
Dopositious taken before a Coroner, upon proof of the death of the 
AVitBesses, or their inability to travel, and Oath made by the Coroner 
that the Depositions are unaltered, or i'pun proof that the Witnesses 
have been withdrawn by the Prisoner, may be admitted in evidence for 
the Crown on a trial for Minder."—State Tri. vol. 6, p. 770, 770. Such 
a Deposition'idmitied in Evidence on Harrison’s Trial for Murder, 
where there was reasonable ground fur suspicion that the Witnesses 
had been kept out of the way by the procurement of the Prisoner ■— 
Vol. 12, p. B52 and Note.—>“ It may now be considered a settled rule, 
that if it be satisfactorily proved, that the Witness is dead, or insane, 
or thjit he has been kept away by the practices of the Prisoner, or, as 
it is said, if he is prevented by sickness from attending, or is unable 
to travel, his Deposition may be given in evidence on the trial of an 
indictment; provided the Deposition were duly'takeu on Oalli, in the 
presence of the Prisoner, when charged before a Magistrate.—iiussc/f, 
vol. 2, p. 6C0. 

“ A Deposition is admissible in evidence, after the Death of the 
Deponent, not only upon the trial of the Prisoner for the ndVnee with 
which he was charged at the time they were taken, but upon an 
indictment fur any other offence.’'— Russell on Crimes, vol. 2, p. 062. 

(®) A Sepoy for Dosertion 9 years before—sentenced to 3| years 
Imprisonment, with hard labor on the Roads.—G. O. C. C. ibth Aug. 
1S35. 
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Desertion to the Enemy should be considered a 
Capital Oflence.—G. O. C. C. 1st Feb. 182G. 

Desertion is not«con»ined to the Time of absence. (*°) 

In Russia the VillagCi &c. which gives a Deserter 
shelter is fined. (") 

DisctiARGE (with Ignominy)—The Regiment Dischargeg, 
being assembled, the man to be discharged is brought 
forward—the several Crimes and Irregularities he 
has been guilty of, and the Order for his Dismissal 
from the Service, are to be read, together with his 
Discharge, in which is to be noticed his Ignominious 
and Disgraceful Conduct. The Buttons, Facing, 

Lace, and any other Distinctions, are then to be stripped 
from his clothing. He is to be marched down the Ranks, 
and Irumpetted or drummed, out of the Barracks, or 
Quarters of the Corps.”— {No. 481, G. O. H. G. Gih 
Augusl, 1829.) (") « 

DcscriAunES {modified Pension of XblhSept. 1832) 

The proportion, until further Orders, is limited to 
20 Individuals per annum, in Kegts. on Foreign Sta> 


(“') Private Jas. Mckenzie, 45th Foot, was tried for Desertion 
belwccn 4 Kind 5 P. M. and ml reiurning till 7 P, HJ. same Eveningf and 
Trunsported for 14 years.—0. O. K.. T. No. 634, lllh May 1S32. 

(“) “ lu every Village or Place, where uoknowa to the Lord, a 
Deserter or Fugitive finds a forbidden shelter with a Peasant, the 
Gouitnuuity of these Peasants shall he condemned to a fine of 2000 
roubles, for every Deserter. “ If this shelter is given with the 
knowledge of the Lord of the Village, he shall pay the same sum, 
independently of that paid by the Peasants. If the coucealmeut has 
been ellected by the Lord, and if the Deserter has been received into 
one of the Villages by him, in that case the Lord shall be obliged to 
pay atone the sum of 2000 roubles for every Deserter ; besides being 
liable to the other rigours of the Law. Whoever shall denounce a 
Deserleror Fugitive, shall receive for each individual a reward of 
SOO roubles derived from the fine imposed on the harbourer,” {late 
Ordonance) Anal. Regr. Augt. 1822, vol. G4, p. 137 chroii. * 

(«) (") This is under Art. 77—by a District Ct.-Ml. and is a 
recommendation of the Court, (and is not part of the Sentence) and 
must be approved by the Comr. in Chief. A Gl. Ct.-Ml., even, would 
not award such a Sentence—A Sentence of Discharge in the Case of a 
King’s Soldier is improper.—Lr. Com. in Chief, lOlli Aug. 1832. No. 
Soldier can be discharged except by order from the Horse Guards, 
Genl. Regns. and Ors. p. 66, except when recommended by a District 
or Genl. Ct.-Ml. In the Case of a Soldier Sentenced to 12 months 
Solitary Imprisonment ^or Theft, and recoinmeuded to be discharged 
with Ignominy—the Dikharge, ifc, was not sai\,ctioned—as under Art. 
102, Transporlatiou—^a more judicious punishment in the E. Indies) 
was available fur the removal of sudh Criminal.—G. O. P. C. C. 21&t 
July,(K. T, 17lh) 1B3S. 
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lions.”— (Cir. Lr. to Coma 0/ftcers, Regis, and Depots 
~H. G. mh Deer. 1832.j {**) 

Discipline —Nothing tends more etTer-tually to 
establish Discipline and SubordinatiotL and to pre¬ 
vent Irregularity producing Exposure, than habits of 
general Courtesy, and a Conviction constantly operat¬ 
ing on the mind of the Soldier, that as he is marked 
by his good Conduct, so will any disorderly or impro¬ 
per act committed out of his Lines become the subject 
of particular notice.”— (Cir. H. G. 2A.th June, 1830. J 
Laxity of Discipline, severely commented on.— See 
G. O. C. C. 2d July, 183G—title “ Sentences^' 
Disgraceful Conduct —1, Means any Offence 
of a disgrjiceful Nature, and that for which Soldiers 
may be tried under Art. 77, and for repealed Offences 
—2, Also, confirmed Vice, and all unnatural Propen¬ 
sities, indecent Assaults ; repeated Thefts and 
Dishonesty ; Ferocity in having maimed other Soldiers 
or Prisoners—3, Which may render them unworthy 
of being retained in the Service, from Vice or Mis¬ 
conduct.”— (Cir. ATo. 619, (024G) War Office, 2Gd 
Nov. 1829.; 

Disaiissal (instead of Corporal Punishment in the 
Native Am?/)—In Cases of “ Stealing—Marauding— 
Violence on a March—gross Insubordination—serious 
Otfences against Discipline—or Actions of a disgrace¬ 
ful and infamous nature, unbecoming the character of 
a Soldier.”—-f" G. O. G. G. of India in C. No. 50 of 
1835, 24th February^ 1835.; {^*) A Descriptive lloll 

('^) See p. 88, Note 6-i)/<rfafs—“ A Silver Medal granted to surh 
N. C. O. and Soldiers as shall, on discharge, receive the (Jraluity fcir 
good Character and Meritorious Service authorized l)y the 50lh Article 
of the Regns. annexed to the Rl. Warrant of 14lh May, 1829. The 
Medal to bear on the Obverse, the King's Arms, with the rank and 
same of the Soldier, and the year in which delivered ; and on the 
Reverse, the words “ For long Service and good Conduct " Report to 
be made to the Adjt. Genl. of the names of N. C. O. and Soldiers to 
whom Gratuities have been granted, in order to the preparation and 
transmission of the Medals ; so as to be delivered to them on the 
KegtI. Parade—(where practicable') with the Parchment Certificate 
of Discharge, in which the Grant will be recorded." 

In all Cases (whether delivered on Parade or not) the Grant to be 
announced in R. O.—(G. O. No. 498—H. G. 16lh Oct. 1830.) 

C’) See Note 11 ra; bottom. 

(‘^) These Crimea are laid down in. G. 0. C. C. 19th March and 
16th June, 1827—and Cir. No. 1661 (A)— 2d Nov. 1832. 
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should be sent with the Proceedings to the General 
Officer of the Division, 

District Court-Martial —TheComrs. in Chief Districi Court 
in India, &c. delegate to Genl. or other Officers, 
the power to hold District Cts.-Martial; not being 
under the rank, of a Lt.-Colonel.— f Cir, No. 658, 24tli 
March, 1830.^ 

Drunkenness — Crimes committed under no Druokenness. 
excuse.—See Recommendation. 

Drunkenness on and off Duty (habitual)^ 

On the Trial of Soldiers—that in the previous instan¬ 
ces, which it becomes necessary to bring forward, the 
occasion and dates, when the Offences took place to be 
distinctly specified.”—f Cir. U. G. 4/A Jany. 1830.)— 

Seep. 83.(‘S) 

Drunk on Duty —An Officer appearing in the 
M css-Room to take his Seat as Member (warned in 
R. O.)— Cashiered, G. O. K. T. 25th Oct. 1834. (“*) 

Duty —Recruits should not be placed on duty, as Duty. 
Sentry, till dismissed from Drill—and have heard the 
Articles of War read.—G. 0. C. C. 9th Sept. 1824. C^) 


C'') Drunken Soldiers should not be visited by a N. C. O., when 
in (>uard —(unnecessary personal intercourse fdcilitatinir Insult) wheu 
in tbiit state—to wait till the man be sober. Rfimrki m a trial for 
strikin:; a N. C. O. in the e^tccution of his duty.—(G. O. P. C. C. 
15tli Jul>, (Kind’s 11th) 1831. 

If under the influence of intoxication sboubl not he warned for any 
duty.—G. O. P. C. C. Hub July, (Kind’s lltb) 18,34, “ N. O. to 
take no part in tlieir couliuemeut than ordering an Escort of Privates 
to place llieni in restraint. If a N. C. ()•. comes himself forward into 
collision with the irritated drunkard, violence generally the conse¬ 
quence, and perhaps a Gcnl. Ct.-Ml., whereas by keeping aloof, a 
punishment, for the oflenee already committed, by the Comg. Oflicer 
ora Ct.-Ml. would do. Drunken Men should, if possible, be 

confined by themselves in the Conjee House, until sober ; and nift in the 
Guard Room, where they are often teased and proviiked to acts of 
violence and insubordination,—(G. O. U. C.\Qlh March, 1835.) 

N. C. O. to be warned that if a drunken Soldier has been provoked 
by personal interference, and language, when taken into custody, or 
the unnecessary intrusion upon him when in confiuement, if aN. U.O. 
—he will be tried for Disobedience of Oi’dcrjf,—(G. O. C. C. Ist May, 
1835.)—See Note 16. 

(‘®) Where a Soldier was tried for being drunk vfrhile Sentry, the 
Sentence was disapproved /—as he must have been drunk when put on 
duty—offence attaches rather to those who put him on duty.—(G. O, 
P. C. V. mh July, 1834.) 

(’’') In Cases of emergency or a great want of them for duty there 
may be an exception. 
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Dying Declarations —Officers and others wlieti 
summoned to receive the Dying Declarations of a 
wounded, &c. person, should recollec^t that the Life or 
Death of a Prisoner may be entirely dependent on the 
correct manner in which they receive, and recotlect 
the testimony given by a dying man; to receive with 
great care, and to sift it as far as the situation of the 
dying man will allow ; but also to commit to paper the 
very words of it as soon afterwards as circumstances 
permit; so that the testimony to be given on the Trial 
may be free from every phrase or mode of expression 
evincing any distrust of the recoiled ion of ihe Officer, 
&c.-f G. 0. C. C. 25a March, md.) 


E. 


Enemy aiding and abetting deserves a Sentence 
of Death.—(G. 0. C. C. 28th Jany. 182().) 

Evidence— essential to the due investigation of 
Justice, if legal, admissible ; tho’ it may relate to the 
Conduct of Officers, &c. not before the Court as parlies. 

The Court should not receive on the Defence, Evi¬ 
dence of the same nature which was refused on the 
Prosecution. 

The Evidence of the Wife admissible in favor of a 
Prisoner, where the prosecution is on the part of the 
Crown—the Evidence beiug for or against the Crown 
or the Prisoner, and not affecting the Husband.— 
(G. O. a a 3lsf Deer. 1829.) 

AJfidavits being Evidence, should be in the body of 
the Proceedings.—(G. O. C. C.\2th July, 1832.) ('^) 

(’8) Dying Declarations inadmissible, unless relating to the 
Cajse ot Death.”—Trial uf Sir Jno. Jeffcolf, who hilled Dr.Hennia in 
a Dael at Exeter, befurejus. Paltersoa, 2Glh July, 1S33. —Russell 
on (:rmes,\'o]. 2, 687. 

If pussiblo should be in the presence of the accused, or before 
competent Witnesses. “ A situation so solemn, and so awful, is 
considered by the Law as creating an obligation equal to that which 
is imposed by a positive Oath administered in a Court of Justice.— 
Russell, vol. 2, p. 683. The consciousness of the dying person of his 
approaching end, is a question for the Jury, p. 687. The dying 
declarations of a Convict are not evidence—do. 

Ihspitnl Case Rooh—competent to Medical Officer to refer to 
it, to establish the Case of Prisoners in Hospital, and admissible on 
the Cases of the Patients tbereiu recorded,—G. O. C. C, Ut Sept. 
1834. 
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It is not necessary to prove a common Mily. Order 
the existence of which is known to every Officer,— 
(Lr. No. 244. J. A. G. 6th Oct. 1821.) 

Court of Inquiry —The Proceedings cannot be 
broug ht in Ev idence—may ask a Witness if he did not at 
such a place and time say so and so, if he admits he did, 
the object in discrediting him is effected if he denies 
if, you may bring one of those who heard him, to prove it. 

If a Prisoner is charged with having accused the 
Prosecutor, &c. of having committed a Felony, be 
(the Prisoner) may produce the record of the Convic¬ 
tion and Judgment. 

As to the Evidence on a former Trial. (®°) 

As to Hearsay Evidence. ('*) 

All Evidence should be recorded on the Proceedings 
in the order in which it is received by the Court. ('-) 

F. 


Fkes (Clerical) for sacred Offices performed to pees. 
Mily. Persons, prohibited throughout the Bengal 
Presidency. ("“) 

not proved in Evidence, stiould be in the written Derence— 

(G. O. C. C. 22d Oct. 1834)—Cow^'denftfd communications between a 
Comg. Oilicer and his Staff should >ot be brought as 4ccustion3 
against a Comg. Oflicer—'G.O.C. C. 25th Oct. 1834'—See Conxtr- 
sations. 

(™) In the Case of an Officer on his trial in relation to bis Evidence 
given on a/oimer trial, the Evidence givtn on such former trial, with 
his (Prisoner’s) Consent, was read ami recordetl—the I'ourt Vjein^ 
satisfied as to the validity of the former Proceedings copy of wliii.ii 
had been sent to the J. A.—(G. O. C. 2Gth Jane 1835.)—The 
Court in tliis case ordered the whole of his Evidence to be recorded, 
to give him an opportunity of referring to it.—This was not necessary 
—fur, as be iiad agreed to the arrangeinent, he was entitled to the 
use of the Proccedinfis. 

(2‘) air W, Follett made an objection that what one person said in 
the absence of another was not Evidence—iStr J. A, Park 'said he 
would receive the Evidence—the TVifne.s's “ 1 saw Green about 
(I past 10 ; I was going to Poll) and on going out of the door, Green 
said Here is Brown, here are the 2 Guineas as Presiim promised 
yonr wife,”—The Yarmouth Bribery Cases—Norfolk Circuit, IVIarcIi 
1836. The general mistake is this—hearsay Evidence is not legal 
Evidence per se —but it is as introductory to other Evidence, which 
may come out in Court, and may not be before known—1 have the 
authority of a learned Judge in England for saying so'. 

(^^) Cir. H. G. 2ith Feb. 1830, a copy of which is directed to 
he given to the President of District and Reglt. Cts.-Ml. 

(^) O. O. Eccles. Dept. 22d June, 1836 (Ext. Lr. C. D. No, 1 of 
1836, 10th Feb. 1836.) 
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Festivals. 

Finding. 


Forfeiture. 

Furlongb. 


Ge&l. Ct.-Ml. 


Festivals (Native)—OlTicers and others to take 
precautions to prevent Quarrels. (®‘) 

Finding —The Court may find that the Facts stated 
in the Charge are proved, but that tile Court attach no 
Criminality to the Prisoner.—(G. O. C. C. 20lh May, 
1830.) 

In the Case of a person charged with Murder^ if 
the Court think the Prisoner guilty of Manslaughler, 
they should acquit of Murder, and tind guilty of Man¬ 
slaughter. (®'’) 

Finding not guilty, should add “ and is acquitted 
thereof.” (“) 

Forfeiture “of Pay, Addl. Pay—Beer or Liquor- 
Money fora particular period not specifically included 
in the Period of Imprisonment, to be considered Addl, 
to the Imprisonment; and to commence from the ter¬ 
mination of such Imprisonment.” (”) 

Furlough— “ If a Ship puts back by stress of 
weather, after Pilot’s Certificate of her having pro¬ 
ceeded to Sea,—Furlough is not reckoned till day of 
final departure; or from the day of departure of any 
other Ship in which the Officer may sail: and full 
llegt. Allowances passed till such day of final Depar¬ 
ture.” {■') 

G. 

General CouRT-MARTiAL—The great frequen¬ 
cy of trying Crimes by General, which are punishable 

(=*) G. O. C. C. 24th May, 1828. 

(“) Hawk, P. C. b. 2, c. 47, s. 5, I Anderson's Rep. 1834—when 
the Charge is for striking in, the Court may tind tliut the blow was 
given out, of the Mess-Room—(4lli Charge)—G, O.C. C. 1st June 
(K. T. 2()th April) 1833. 

When the Uthcer gains promotion during the trial, the advanced 
Pank \q be inserted in the Finding, &c.—G. O. C. C. 6lh Sept. 
(K, T. lUth Augt.) I82G. 

(») G. O. C. C. 2d March (K. T. 31st Jany.) 1820. 

(“’j Cir No. 759, War Office, 31st Oct. 1833.—For Desertion gee 
Desertion, 

Forfeiture, if convicted, whether for Civil or Mily. Crimes, of Pay 
and Service from the date of Cominitmni —Cir. No. 759, War Office, 
3Ist Oct. 1833—and from date of Confinement— Cir. No. 784, War 
Office, 12th May 1835.—UnlMnited Forfeiture of all claims to Pension 
on Discharge, and of all Addl. Pay ivhilst serving (under Art. 50) in 
Cases of Disgraceful conduct only~(G. O. R.T. in India, I7th Feb, 
1832 ) 

(=“) G. 0. V. P. C. No. 186 of 1S26,18th Aug. 1826. 
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by District or Garrison or even by Regtl, Courts- 
Marlial, rnucli calculated to diminisli tlie awe with 
whicU they ougliti to be contemplated—the practice 
inconvenient, and detrinieiital to the Army by occu- 
pyirif^ on sucli duties so many Regtl. Oliicers—Comg. 

Ofiiccrs in all Cases where such Courts (Regtl., &c.) 
arc competent to try a Crime,' and to award an ade- 
(juate punishtnent—to have recourse to such Courts. 

(See Art. 85) ('*)—See Courts-Martial. 

General Service —though allowed by the 7th Oenl.Service. 
Clause of the M. A. and 50th Article of War—is 
proljibited by a Genl. Order in the King's Service (’°) 

—still retained in the Company’s M. A. in the Case of 
Desertion. (*‘) 


II. 

Hours of Sitting —Cts.-Martial, Native, may sit Hours, 
the same hours as (aid down for the Etiroimm 
Cts.-Ml. 

I. 

iMPRTSONMifNT iiot to name the place—should Imprison- 
say “ In such Place as the Comr. in Chiefs &c. may 
appoint, i^c.” —while in Hospital reckons.—Cir. 

No. 75!), War OlHce, Jllst Oct. 1833. 

Sjco?td — Sentence of Imprisonment to he reckoned 
from and alter the exf>iration of the lirst Sentence.— Do. 

In a District Ct-MI. the Court are, under Clause 
9, of the M. A. and Art. 77, allowed to name the 
place, or to leave it to the Comg. Oflicer of the Prison¬ 
er’s liegt. 

(23) (•;. O. C. C. -iGlh Oct. 1835. (•«) G. O. H. O.srith Juny. 

182(». (3‘) Sect. IX.—4 Geo. 4, c. HI—butPuever knew it used. 

(32) Lr. No. 510, J. A. O. 5th Oct. 1835. 

(33) G. O. C. C. in India, 26th Oct. 1835—and solicits the attention 
of the Uomrs. in Chief at Madras and Boinbay—Is productive of in¬ 
convenience and at variance with usage—(G. O. C. (\ 25th July, 

1834.) In Ciril Crimes the Comr. in Chief has ordered the Jiupri- 
souraent, in a Hill rorC—(G. O. C. C. 2(5lli May, 182*1.) 

(3<) It would he better not to do either—and not to name the place 
—the (icnl. Oflicer usually directs the Comg. Oflicer to confine tiie 
Prisoner in such place as may be most convenient—the Court cannot 
know of the best place—the Ge«l."Officer should give, directions as to 
the place of Conlioement; and should always pay attention to tho 

G 2 • 
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lodictmeot. 


loformer. 


Inquests. 


Insolrent 

Cuurlt 


As fo a District Court-Martial. 

Indictment —Where a man commits a Mily, and 
Non-Mily. Crime, be should be tried upon distinct 
Charges—and separate Trials. (^®) 

Informer— Where three prisoners were acquitted, 
owing to the disbelief of an Informer’s Evidence— 
the Conviction of a 4th Prisoner by such evidence was 
disapproved.—(G. 0. C. C. 13th Oct. 1834.) 

Inquests— Suspected or implicated persons to be 
instantly secured in Safe Custody (^'^)—and where sus¬ 
picion attaches to persons amenable only to the Civil 
Power, the information recorded must materially 
assist the Civil Magistrate. (^®)— Inquests should be 
signed by the Coroner, and the whole Jury — 
See p. 173. 

Insolvent Court —“ It is usual for the Insolvent, 
before discharged, to sign a Bond and Warrant, to 
confess Judgment to his Assignees, in the penal sum 

Corag. Officer’s recomineDdatioo—but the Court should not pass over 
the Superior Authority. Sect. XXIV.—4 Geo. 4, c. 81, {Compaiiif’s) 
says Geul. or other CuurtS'M].) &c. to Sentence “ to iinprisunment lu 
any Fortress or Garrison, or other suitable place of Safe Custody"— 
but, this should be altered. 

(^) Solitary Iniprisooment should not exceed 6 weeks—nor Tuipri- 
sonmcnt more than 4 months—See Cir. No. 150, A.G. H. M. F. 
in India, lOlh May, 1834—(Cir. H. G. 24th June, 1830.) Imprison- 
inent with Hard Labor—The tJouses of Correction aflbrd inure arJe> 
quate means than the County Jails—For the Guidance of Cts.-Ml. 
(in England, &c.) in passing Sentence-(Ctr, Memo. H. G. 14tli 
Augt. 1S33. 

(*) G. O. C. C. 14th May (King’s 21st April) 1835—and see Lr. 
Jf. A. G. No. 1311, 2Stli Sept. 1826. 

(■'’’) A Meerut D. O. 24th May, 1828. 

(•>») Lr. A.G. No. I3C3, lOlh Aug. 1829. 

(^) At a trial at iVm Prius, at York, a Coroner’s Inquisition was 
produced—signed only by the Coroner and the Foreman of the Jury, 
instead of by all the Jurors—Its reception was objected toontbeground 
of the informality.—il/r. Baron Vaughan decided, that as the Deft, 
was on the Jury, and it was signed in his presence, it was Evidence 
ns to him in tlie Case ; but that it was notan Inquisition, not being 
on pat'i/imenl, nor signed by all the Jurors: and that if a man had 
been tried upon it, he must have been acquitted on that ground. 
(Leeds' InltlligencerfJuly, 1831.) 

The Deposition of a Medical Man has been read to a Coroner’s 
Jury, instead af his being examined in their presence.—(Calcutta, 
ISth April, 1834.) 

Sometimes adjourn aUke Prisoner’s request, to allow him to pro¬ 
duce Witnesses—(Ditto, bih June, 1633.) 

The Solicitor Genl. of Ireland attended the Inquest at Castle 
Pollard—Case of 18 Policemen committed to Jail—(J uue, 1831.) 
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of — „ ■ iiRs. conditioned for the payment of a certain 
portion of his Pay and Allowances.” (4“) 

Interest clavned by Creditors “ or Promissory 
Notes, not bearing- Interest on the face of them” 

The Commissioner of Bankruptcy decided that Inter¬ 
est should be paid, as several respectable Mercantile 
Men had declared that it was a general Custom 
“ that when Bills were dishonored, and afterwards 
paid, Interest was always added” (‘‘-)—See p. 186. 

Interpreter— “ There should bean Interpreter 
to a Native Ct.-Martial, or to an European Court 
where there are Native Witnesses.” 

If no Interpreter, the Suptg. OlRcer (or Adjt. of a 
Local Corps) may act as such taking the Oath laid 
down in G. 0. G. G. in C. lOtli June, 1813. (**) 

(") la the following proportions—till Iiis debts be discharged— 
Income 

W hen under i ,000 Rs. a month. .1 ) but only 5 p. c. on dobts-un. 

Above .... 1,000 and under 3,000 Rs. J Mes*morewcro promised—CaU 
andover .. 3,000 .. | Jcutu Court. 4th June, 1830. 

The Debts due to a brother (or other relation) must be included in 
the Schedule.—(Insolvent Ueb. Ct. London, 30th Jany, 1833.) 

As to future menus, the Court adjourned to have Copy of a Will 
produced, to see if the Insolvent had any interest under it.—(Ditto, 
ISlIi Jany. 1833),—Case of Ferdinand Clerk. Where the Insolvent 
gave up his Prize lUoneif, and proved that his necessary expenses 
were equal to his Pay, &c. no order was made for deductions from 
his Pay, &c.—left over till his promotion.—(Calcutta Court, 36th 
Oct. 1833.) 

(^') The representatives opposed the claim—The Commissioner 
said that Lords Hardwicke and Thurlow held that, when circuin* 
stances arose, from which inference could be drawn of any such un* 
derstandiog betvreen the parties, interest should be paid, altho’ not 
expressed upon the Inslrumonl itself.” 

He became Bankrupt (in 1794) bad paid in 1832, 208. in the pound, 
and a surplus of 6,70U£ was left; as the value of the mortgaged 
property had improved. 

(^“) In re Philips, before Mr. Comssr. Williams, 1st Feb. 18J3. 

(<®) The oath of the Interpreter is necessary to the legality of the 
Proceedings.—See p. 29. The absence of an Interpreter, or if no 
Member or other person were sworn to act as such, would only 
aifect so much of the Evidence as was not in English, hut in a Foreign 
language. If there were legal F2vidence of another kind sufficient to 
convict, the conviction would be legal ; in the same way that the 
admission of illegal Evidence is no bar to the Verdict of a Jury, if the 
Judge charge them to throw it out of their minds—as a J. A. should 
do also.—It is clear that if on an European Ct.-Martial uo Officer 
could take upon him the Office (being sworn) the Court must adjourn, 
for then there are no means of knowing wlia’t the Evidence is, and of 
course there can be no legal investigation. 

(**) See p. 29. 


Interest. 


Interpreter. 
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Invalids. 


Judge Advte. 


A Native who can speak and understand English has 
been an Interpreter at an European Cieiil. Ct.- l\l I. (‘»^) 

If the Interpreter, of the Ueg^, he sick, another 
Oflicer should be appointed to act—or an Interpreter 
from some other Corps. 

Inva LIDS {European) Serjts. and Soldiers attached 
to Companies, arc amenable to trial by Court-Martial 
and so are Native Soldiers, &c. 

Invalids {Petisioners) —are under Mily. Control 
as far as concerns the payment of their Stipends, and 
in other respects as hesidents within the Garrison, 
tho’ no longer S«ddiers; they are amenable to the Local 
Rules and Regns. of the Garrison. 

J. 

Judge Advocate should point out Errors to a 
Court.—(G. O. C. C. {31st Deer. 1820.) 

Tho Court should protect liiiii from the nse of 
improper language.—(G. 0. C. C. 25lh Oct. 18134., 
Responsible that previous Convictions are not made* 
known till aftej tho linding guilty.—(G. 0. C. C. {31st 
Oct. 18135.) 

Where an OlTicer after his trial wrote to J. A. 
doubting, if on the last day he was in C<»urt, there 
were the legal number of Members present, tho’ the 
Oflicer had the means of counting the number himself; 
he received a severe Reprimand.—(Lr. A. G. Ko. 2i311 
—14th August, 1828 

Of Divisions should not be required to attend Cts. 
.of Inquirg on trifling matters and disputes between 
Officers, or on the common disputes at tbe Station. 
In serious and important Civses, tbe Gent. Officer may 
deeni*il necessary to require his assistance.—(Lr. J. 
A. G. 8lh Feb, 18113.) 


C') Liput. Col. Bell’s trial (Madras) 1st Nov, 1809 —CWca 
Ltngum was. 

('«) 0. O. l\C. C. 24Ui June, 1831. {*>) G. 0. C. C. 12ll> Feb. 
1821. 

Lr. A. G. No. ,315.—Isl Fsb. 1818. 

The J. A. procured the signature of all who were present, and 
Bent the list to the J. A. G. 
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May frank Letters to each other, and to Corag^. 
Officers of Stations, Regts., and Detts., within their 
own Division.—(Qenl. Post Office, «3d Nov. 1829.) 

In the Case of distant Witnesses —“ In all Cases 
where a Witness may l)e employed in important public 
duties, or being at a distance, or from any other impe¬ 
diment, the 3. A. is to inquire t|ie nature of the evi¬ 
dence required. In Cases were Deft, refuses to dis¬ 
close the nature of his proposed examination of a Wit¬ 
ness, whose attendance cannot be obtained without 
great inconvenience to the State and injury to the 
individual, the expeiice must attach to Deft.; but, on 
satisfying Go\t., after trial, that the attendance was 
essentially necessary to his cause, Govt, will take into 
consideration the reimbursement of the expense. (^°) 

In Cases of Witnesses non-Mily. the J, A. certi¬ 
fies that they were examined for the Prosecution or 
on tlio Defence. (^*) 

Jfa.r. A. propose any Evidence or course of pro¬ 
cedure for the Clown, &.C., and the Court overrule it, 
he should enter a minute on the subject matter proposed. 

If lie is not allowed to prosecute, the Court should 
grant leave to adjourn. ( ') 

(M'j (( vVhen the Witoess is situated as above described, and the 
Deft, discloses the nature of the Evidence required, the J.A. shall 
propose to the party for trial, an examination i/e hem esse (See 
VeposiHoHs) that is, interrogatories by the party, to the parties 
transiiiitted to. and the answers taken before a Justice of the I’eaee 
(the L'otnff. (tffiar of aSiution may, now, under Act IX, of ISSGuf the 
Ciovt. of itidia in C.) “In the event of dinicuUies, as above des* 
rnhed, existing tu the dcleniion of a Witness, the J.A. shall propose 
the Evidence required being taken in presence of both parties before a 
Magistrate (or C'omg.O//ice>‘); and it is understood, that the neccssiti/ of 
the above Cnse» being established, and the Court>MI. being satisfied, 
that the consent of both parties had been obtained, such Evidence may 
be legally icreived on the trial-” (Cir. No. 2485, J. A. O. 2^d Noy. 
1830, by order of Oort.) —See DepdaitiotM and Note 17, p. 120. 

(®‘) A. G.’s Letter, No. 072, 5th April 1830. They are Summoned 
by the J. A. on application to the Civil Magistrate—or Resident, &c. 
—the ('i\il authority, &c. makes out the Bill, w'hich is sent to the 
J. A. and by him to llie A. 0. for signature — passed by order of the 
Conn*, in Chief, and sent to Govt., returned, and sent to M. A. G. with 
authority to pass it. (Do.) • 

(‘2) There may be a legal necessity for a proposed rourse, and if the 
Court stopt him, and the trial proceeded, *1116 error could not be 
remedied on a Revision—and the.causc of Justice would suffer.—If 
the Court distrust their law adviser io such Cases, the least they can do 
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If a question be overruled it should still be record- 
ed, for the information of the Conir. in Chief, &c. 

J. A. some times ordered to conduct the Proceed¬ 
ings of a special Ct. of Inquiry. 

J. A. to give a Certilied Copy of the Sentence of 
Native Soldiers, &c. ordered to be made over to the 
Civil Power. 

J. A. should be consulted by inferior Courts, in 
any legal points or doubts. 

J. A. “ if a Crime be of a general nature, and not an 
injury to an individual, to call on the person preferring 
the Charge to appear as Prosecutor, and is to submit 
the expediency, generally, of the Officer Comg. the 
Kegt. or Dept, to which the Prisoner may belong, 
being required to sustain the prosecution.” 

is, to do him and the Govt, the justice of directing a reference. When 
a Gent. has opposed the opinion of the J. A> they have stayed 

the Proceedings pending a reference.—(McArthur, voi. 2, p. 372.) 

(^) Lr. No? 114, Adj. Genl. 16th Jany, 1S17 and 3lst Jany. 1823. 

(s‘) G. O. G. G. 10 C. 19th Aiigt. 1820. 

(“) G. O. C. 25th July, 1836—See Previous Convictions. 

Circular J. A. G. No. 178, IStii June 1832. 1 have at 
p. 126 urged objections to this course. On the Trial of Lt.-Geiil. 
Wliitelocke, the J. A. G. (the Hon. Mr. Ryder) stated “From the 
Conduct of the Prosecution devolving upon me, who, of course, must 
be completely unacquainted with the nature of Mily. operatiuns ; 
who had no means of knowing, previously, what the facts were which 
each Witness could prove ."—Piinted Trial, p. 794, and G. 0.11. G. 
21th March, 1808, at Home (he J. A. G. is not a Mily. Man. 

On the Trial of Col. Onenlin, lOtii Hussars, G. O. H. G. 10th Nov. 
1814—Col. Palmer was the Prosecutor—J. A. G. (Kt. Hon. C. M. 
Sutton) at p. 34', of the printed Trial remarked, “ It will be seen by 
the Articles of U'ar, that the J. A. G. is made the Prosecutor for the 
Crown on these occasions : it will be obvious to every Mily. Man, 
that there can be no duty so inconvenierit to the J. A. G. as the duly 
of making a Reply. He is to report to the Crowu : it is therefore 
desirable that he should not become a party, by advocating any 
particujar side ; otherwise there would be very great doubt as to the 
correctness of the Report he should make : with that view, it has 
afways been the practice, since 1 liave been in ofllce, and with my 
predecessors (unless there was some reason why it could nut be so 
managed) that somebody should he appointed Prosecutor." 

On the Trial of Lt.-Genl. Sir J. Murray—(G. O. H. G. 17tli Feb. 
1815)—F. S. Larpent, Esqr. was D. J. A. and prosecuted on the Ist 
and 2d Charges-and Rear Adtnl. llallowRlI, on the 3d Charge. 

Remarks.— Tjie objectious stated by me at p. 126 related chiefly 
to a Comg. Ofllcer of a Regt. being the Prosecutor on the trial of an 
Ofijeer or Soldier of his Corps, for any breach of Mily. discipline, 
or orders—as well as, nibre especially, in the Case of an Ofliccr com¬ 
plaining of a private injury, &e. The three above quoted Cases were 
Trials regarding Mily. Operations-the J. A. on those Trials were all 



PRECEDENTS. 


247 


The Prosecutor must be a Mily, Person. In Cases Judge Advte. 
of a Non-Mily. person beiog- the Complainant, he 
becomes the principal Witness, and after giving- his 
Evidence should be allowed to remain in Court, that 
the J. A. may refer to him” —nor can such person 
make a Reply to the Defence. 

J. A. not permitted lo furnish, to Prisoners who have 
been tried, Copies of the original Minutes of the Pro¬ 
ceedings ; such being official and closed, admitting of 
no access; and transferable only to the J. A. G.’s Office. 

Office Copies of Proceedings of all Cts.-Martial and 
Courts of Inquiry to be carefully preserved ; and a 
Register to be made of them, and a Copy annually sent 
to the J. A. G. at the commencement of each year. 

J. A. to leave space between the Sentence and 
Adjournment, for the Approval, &c. of the Comr. in ^ 

Chief, 

J. A. to lake great care to frame Charges for Non- 
Mily. Ofi'ences with precision and conciseness, (®°) 


Civilians (Lawyers), and, as sucb, must have labored under great 
difficulty iu ronducting them. 

The J*. A. G. as is above shown had to submit to the King the 
Proegs. he had conducted. The Dy. J. A. G. conduct the trials in 
India (the J. A. G. iu Special ('uses, us in England.) They are all 
Mily. Men—so the difficulty is obviated. Ou the trial of the late Lt.* 
Col. Urereton in 1831— 1/. G. Sir C. Dalbiac —who had been President 
of the Ct. of Inquiry —was President of the Gl. Cl.-Ml. to try Lt.- 

Col. B-and Capt. Warrington—(Rrisfot Riots) —which proves the 

necessity for a Mily. Ofliuer being the Prosecutor. 

A Mily. J. A. can more easily, as the Lawyers call it, get up a Case 
which regards Mily. Operations. If required, an Oflicer who served 
on the Expedition, may be made joinl-proseciitor—but, every J. A. 
ought, from his reading and research, to be able to conduct it himself, 
while the President and Members are, or ought to be, in such Cases, 
experienced Officers—Besides the Horse Guards would never coun¬ 
tenance the position, that the J. A. G. makes any but a legal JLteport 
on the Case : as the Comr. in Chief, himself, is the Judge on Mily, 
points. Even iu Cases of trials for Jiurdcr, ^c. we do nut find the 
Alily. J. A. incompetent lo conduct suck Cases. 

But, lowering the scale of responsibility to the Case of one Officer 
prosecuting another, fur iingentlemanlike-conduct; surely the J. A. 
ought lo be presumed to be more impartial than the private prosecutor 
—and if he is not, the Court should interfere, where there is no legal 
bearing in his mode of proceeding. . 

(«) G. O. C. C. 26th July, 1827. 

(^0) Cir. No. 152, J. A. G. 10th May, 1834 (G. 0. C. C. 27tli June 
1811.) 

(®») Cir. No. 499--J. A. G. 2Ut Oct. 1834. 
n Lr. 0. J. A. G. No. 284—Ollt June, 1835, 
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Not necessary to insert the words of G. (),, D. O., 
S. 0., R. ()., &c. directing^ the Assembly of the Court 
—nor record that the Charge wasr4-ead to Witness” 
—or that “ his Evidence having been read over, he 
acknowledges it to be correct”—or “ there being no 
further questions, &.c.” It is suflicient to record that 
“ the Witness retires.” (*) 

Weekhj Report —To report, weekly, on the trial of 
European or Native Comssd. Otllccrs—in a few words, 
the progress of Proceedings. To begin a week before 
the Court is expected to assemble. If extraordinary 
delay in arrival of Parties or Witnesses, or other 
circumstances occasioning a postponement, to be 
reported. (■) 

No Letter required in iransiriitthiff Proceedings to 
J. A. G. nor acknowledgment from him. If on any 
occasion recpiired, J. A, to send a Receipt for signa¬ 
ture, and will he relumed by J. A. G. 

No acknowledgment of required. (^) The 

Court to be sworn afresh on each new Trial, and Pro¬ 
ceedings made up separately. 

J. A. Sick —Where a J. A. is sick he must furnish 
a Medical Certificate (^)—and where he was unable to 
write, an Ofliicerlias been allowed as an Amanuensis (®) 
to sit by him to write. (J) 

A Alember of the previous Ct. of Inquiry has been 
the J. A. at the trial. (®) 

J. A. “ should not deliver an opinion on the Cre~ 
diVilUy of Evidence, or on the Guilt or Innocence of 
the Prisoner.” (®) 

“ Jlis duly to bring forward every circumstance 
which tends to criminate, and equally incumbent on 

. {') i-r. O. J. A. G. No. 47G, 12lh Sept. 1833. 

(=») Lr. J. A. G. No. 504, 2Gth Sept. 1833. 

(J) Do. No. ICO, 3rU May, 1836. 

0) G. O. H. G. 16th Jany. 1810. 

(•■’) Which should be sent to the PresideDt—If of any continuance, 
it should be reported tu the Division, or Station Stall'. 

(°} Who should be sworn, as he may have to remain in dosed 
Court—See tUrk to J. A . 

(^) G. O. C. C. 5th Augt. 1820. 1 have known a Sentence in the 
writing of a President. 

(*’) G. O. C. C. 5th /lino 1832— M. G. Sir C. Dalbiac, President 
of IheCt.-Inquiry, was Prosecutoi attheGenl. Ct.-MI. {Bristol Riots) 
Nov. 1831. Cjl' aSG, M.S.J.A, 0,0. 
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him to call forth ev^ry one which can assist the Prison¬ 
er. The J. A. is not a party, and oni»ht to be strictly 
impartial.” (’°)—§ec Prosecutor — Reply — Warrant. 

J UlilsniCTiON—‘'In the Case of a Crime com- jurisdiction, 
milted in a Mily, Cantonment by a Native Soldier 
hefore his discharge—he is amenalile to trial by a Ge¬ 
neral or Station Court-Martial, and might be seized at 
any place, or at any distance out of it. If a subject ot 
a neighbouring Foreign State commits the Act, in a 
Cantonment owfof the Provinces, and is seized therein 
by its (Xlicers; the Comg. Oniccr might, with pro- 
pi iely, demand bis Surrender if bo escapes ; through 
the Political Agent.” (‘ *)—See Courts of Requests, 

K. 

King’s N. G. 0. and Soldiers tried without refer- Kind's 
once to Head Quarters—to report and send Copy of 
the Chargt .s (‘‘j sent to King’s Adjt. Genl. ('^ 

Soldiers reckon, as Service, no period for which they 
are not entitled to under the Mutiny Act (‘‘‘^)—nor 
while in coidinemeiit, as no pay is received. (‘*) 

May he conlined by the llegns. of H. M.’s Service 
in a Congee House or Stditary Cells 48 hours without 
trial; or longer if preparatory to trial. (‘*) 

L. 

Ladies have on several occasions been spectators Liidlea. 
at Genl. Cts.-Martial (Mily. and Naval. ('^) 

Letter from an Ollicer read in Defence—not Letters, 
admitted as E\idence, as the Ollicer Iiad been at the 
Station and could have been examined in regard to 
the fact staled. ('') 

“ \V here an Ollicer wrote and published a letter in 
a newspaper, signing his name, containing false and 

('») P. 40. M, S. J. A. a. o. 

Lr. itlily. Secy. Govt, lltlt Deer. 1823. 

Sent to A. or A. 1). A. C. 

(la) Lr. A. G. H. M. V. iu I. 12tli Oct. 1833. 

WaiTaiit as to Pensions of Soldiers 7th Feb.'lS33. 

(>5) Gir.No. 759, War Oilice, 3tst Oct. 1833. 

(“'j Gir. 11. G. 24lh.1iine, 1830. • 

Trial of ('apt. Pigott, U. N., at Slieerncss, May, 1834. 
f “■) G. O. C. C. 2Glli June, 1835. 
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unwarrantable imputations, dee^Jy injurious and 
dis« raceful to the character of his former Comg. Oflicer, 
and that of another Officer of his o^wn Regt., he was 
" charged with scandalous and infamous conduct, un¬ 
becoming the character of an Officer and Gentleman ; 
but acquitted ; C) as there was no proof of the publi¬ 
cation by him.—See Annonymous Letters — Corres- 
ponden ce — Depositions—Ev iden ce. 

Limitation. LIMITATION— Statute q/’— Where a Deft, gave a 

written Agreement to pay a bill, and pleaded the Sta¬ 
tute—had resided for years in France, and so could not 
be sued in England —a Verdict was found for Plld. ('®) 
—See Cts,. Requests, p. 182, Debts. 

LineofMarch. LiNE OF Maucii—“A ll Mily. Otl’ences are ap¬ 
pointed to be summarily heard and determined at a 
Ct.-Martial, which order takes place, especially in 
Cases of Crimes, when, if one betaken in \\\€i very fact, 
he is immediately to be sentenced, and the Sentence 
straightway put into Execution. So that it is a received 
custom, beyond sea, that such as are condemned to 
die, are presently hanged upon a Tree.” (‘') 

M. 

Maoslaughler M ANSI. AUr.iiTUR—In aggravated Cases a sen¬ 
tence of Transportation for Life has been passed. (") 

Medal. Medal—S ee Discharge, Soldiers. 

Medl.Officer. Meuicai. OFFICER— The Order of Govt.—(l9fA 
July, 1822,) does not comprehend the Case where a 
Medical Officer attends a brother Officer of another 

c*’) G. O. C C. 23d Oct. 1835; but was tried (G. O. C. C. 31sf 
Dcct. 1835) “for being officially aware of the publication of the 
letter With his name, and for allowing the said letter to continue to 
appear'before the Army and the public as written by him” and lust a 
sttpofUegtl. Uank—See Character— Privule Letters —Adinl. Keppell 
wished to call on a Lord of the Admiralty to exhibit and prove certain 
Letters received by him from him (Adm. K.)—the Court agreed that 
“ they could not take cognizance, in point of Evidence, of any matters 
contained in letters of private Correspondence.”—P.220, MS. J.A. 
O. O. but see Conversations. 

Mackenzie V. Bunbury, K. B. before L. J. C. lOlli Feb. 1833, 
(■''') Bruce’s lust. Milv. Law, p. 314—A. D. 1717--p. 395. M. S. 
J. A. G. O. 

G. (). C. C. 23d A.ugl. 1833, under Sect. LVII. of 9 Geo. 4, c. 
74—or for any term not less than 7 years—or ImpriBonment not 
exceeding 4 years. 
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Corps, that Corps having- its Medical Officer present. 
Officers no right to call upon a Medical Officer of 
another Corps—latter would be justified in declining 
to attend. The Cwsfow* of this Service, like all other 
Mily. Services, has opposed the Demand of a Fee 
from a brother Officer. (•^) 

M KMBKRS (Ct.-Ml.) — if new are appointed during a 
trial the Court must commence with the trial de novo. {^*) 

A Member (as well as a Juror,) may be sworn to 
give Evidence in a Cause, to a Court and his fellow 
Jurors.” (*'■) 

Should not trust to the opinion of other Members, but 
in doubtful Cases apply to the J. A. of the Division. (’”) 
—See previous Convictions. 

Members reduced to an even number, one is not to 
withdraw. (*’) 

A Sick Member having retired cannot resume his 
seat and have the Evidence taken in his absence read 
over. (*“) 

(2») G. O. C. C. 4lh Nov. 1830. 

I6th Dec. 1829. The King refused to confirm a Sentence 
where the Evidence had only been read to the new Member. Geni. 
Ct.-Ml. in 1781—p. 11 find 289 M. S. J. A. G. O. It appears from 
Bracton that in 1-260 (about 80 years after the first Institution of 
Juries by Henry 2d) if the Jury did not all agree, they added 
as many new Members as there were in the Majority who agreed 
ill one opinion, hy the addn. at least of 4 or 6 new Members. 
Stul. Tri. rol. 14, p. 618. Mr. Burringtm says “and as it was 
probably found, when note Jurors were added, that it was in reality 
the trouble of trying the cause over a second time, and so tutics quoties ; 
at last, for the greater dispatch of business, they insisted in ali 
Cases upon the unanimity of a .lury.” p. 619. 

(*®) Ste. Tri. vol.6. p. 1012 (Note) the lato Mr. Jus. RuZ/er said 
“ that when a jury-man has knowledge of any matter of Evidence in a 
cause which he is trying, he ought not to impart the same jo-ii-tVy 
to the rest of the jury, but should state to the Court that he had su^li 
knowledge, and thereupon be examined, and subjected to cross-' 
examination, as a Witness." Vol. 18, p. 1012 Note. But wlien 
material Evidence had been given by 2 Commissioners appointed to 
try the Regicides (1660) they did not resume their seat—vol. 3, p. 1181 

(») G. O. C. C. 26th July 1836. 

(«) G. O. C. C. Pith Augt.and 23d Augt. (K.T. 20th) IS21—this 
requires a Regn. to be made to provide for the Case. . 

(**) G. O. (J. 0. (Madras) 6lh March, 1812—and where a Member 
bad been absent during one sitting (Prosecution having been closed), 
though the Prosecutor and Prisoner assenterf to his return and have 
the Evidence taken in his absence read over to him—the Court 
refused, grounded on the above case.—G. 0. C. C. 3d Dec. (K. T. 
29th Nov.) 1822. 


Members. 

y 
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Memorial, 


Mess. 


Member if objected to, withdraws whilst the Court 
is deliberating on such objection. C\ 

Navi/ Rule —No Member shall absent himself from 
the said Cou’t-Martial during the whole course of 
Trial, upon pain of being cashiered from II. M. S. 
except in Case of Sickness, or other extraordinary or in¬ 
dispensable occasion to be judged of by the Court.” 

—See Courl'Martial. 

“ Comg. Officers of Corps or Stations are to be 
selected for detached duties, only in Cases of etner- 

V 

gency, to be explained at the time to the satisfaction 
of Govt.” ( ■') 

“ O/ficors who are Members of Genl. or other Courts- 
Martial a.ssembled at the Station where their llegis. 
are quartered, shall, during the Ailjourriint’nt of such 
Courts, when the period of adjournment exceeds one 
dav, discharge their JlegtI. Duties.” (’•) 

M EAioRFAL Irom a King's Soldier (at an Inspec¬ 
tion) as to a pecuniary claim, ordered to be. submitted 
before a RegtI. Court-Martial. If not .satislied, to 
ap[)eal to a Genl. Ct.-MI. (“)—See p. 17, Note 41, 
and see Correspondence. 

j\) rss—The Allowance to be drawn by the Adjt. of 
th(‘ Corps, for every Month in which the Mess«/m// 
have heen comlucled, on the Comg. Oflicer’.s Certiti- 
cate that tiie Mess has been maintained, during the 

Month of-(■'*)—keeping up a Mock of Sheep, 

&c. there being no Tent, Furniture, Servants, JSke. 
and the Officers not dining together, is not a Mess 
according to the meaning or intention of Govt. 


(») p. 9S, M.S.J. A.O.O. 

V’) ('ludse of anieiidimiit in Art 19 Oeo. 3,,<’, \7—McArthur, 
vol. I,3 .j 0, 420. Tliosp in ♦‘xcPss lo Ui»* lesal number might with¬ 
draw-If any Service required more, (here must be a «. «• Court form¬ 
ed ; blit it would be necessary to legislate for sueli a Case, as Death 
or Sickness al'im- allow of a new Jury bfing formed 
(“') G.O. (^C. 2d July, 1H36. This Order seems (o be meant to 
apply to Cl.All,, and that whew a Field Oflicer is required, lhe2Dd in 
< oinil. should rather be .sent, as the Command Allowance is thus 
not paid to 2 Oflieers. 

(®; G. O. (;. (', 19tli Jviny. 1S3G, 

Lr. A. G. H, M. F. in I. 2.1<1 Deer. 1834. 

0. O. G. G, in C. 8tb May, 1806, 

G. (). C. C. 30lh April, 1836. 
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Money —Officers prohibited from borrowing from 
a N. C. O. 

Not to be lent, on interest, by Native Soldiers to 
their Comrades—may lend to persons out of their 
Corps. (^'^) 

On Trial for an overcharge made to Govt.—the 
Court merely record in their finding the Amt. over¬ 
charged. 

Murder —The Charge should be simple—** A. B. 
(Number and Company) Private of II. M.’s — Regt. 
placed in confii»einoi»t, and charged as follows. 

“ With having, at-, on the — day of - 

183—, fcdoniously, wilfully, and of Malice afore¬ 
thought/vlurdereJ C. D. (Number, &c.) Private of the 
same llegt. by disciiarging at him a Musket loaded 
with Powder and Ball, &c. and thereby inflicting a 
Mortal wound in his right side, of which he, C, D. 
iinmetliately died,” (to be varied according to the cir¬ 
cumstances attending the Death. 

Mi sk’JANS— (Apprentices) tho’not inlisted Sol¬ 
diers, may be tried as Camp-followers. (^°) 

Mutiny. —Nut, at present, punishable by Trans¬ 
portation in the Company’s Army. ('^‘) 

N. 


Native Christians. —Corporal Punhhmenl 
and iSe7ilence. 

Nati\es, Intestate. — Not belonging to the 
Army, dying within ibe precincts ofa Mily. Cantonment 
are by ilegt. No. 3, of 1803, Sect. JG—Cases williin 
the Civil Jurisdiction—Charge of Estates of all Travel¬ 
lers and Shopkeepers, &c. is vested in the Judge. (***) 


(■■«) G. 0. C. r. 2l3t Deer. 1320, aad see G. O. C. C. 6th July, 
18S2. 

(»7) G. O. C. C. Isl Feb. 1621. 

(J«) G. O. C. C. 29lU Sept. 183.'). 

(■*') Oir. J.A. G. No. 117, IGlh May, 1836. A Native Ofiicer 
was tried and dismissed the Service, (or nut reporting a Murder 
committed by a Sepoy in his Re^t,, though he knew .the name of the 
accused shortly after the Murder—and Several Witnesses, N. C. O. 
andSepo3 SwLa iiad concealed their knowledge of the fact were 
discharged the acrvioe without trial.—G. 0.*C. €. 19th July 1831. 

(<•') Lr. No. 256, A. G. 5th Dec. 1833. 

(') hr. No. 403-O. J. A. G. 12lh August 1835. 

(«) Cir. No. 1983—A. G, 25th Oct. 1834. 


Money. 


Murder. 


Musicians 

Mutiny, 


Native ('ll 
turns. 

NatIV. .s, 
lull slate. 
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Newspapers. 

Non-Conissdi 

Ollicers. 


Oath. 

Offences. 

Officers. 


Newspapers —Writinjf in—See Character, 

Non-Commjssioned Officers must be support¬ 
ed in the execution of their duty. (‘^^) 

Arrest of proper and usual in minor Cases. 

May be reduced, without trial, by the Colonel of 
the Kegt. ; the same in the Company’s Army. 
N. C. O. should not be reproved before the men, un¬ 
less for the sake of example it is required to be public 
—when admonition has failed to produce a proper 
elfect. Nor should they speak improperly to Soldiers. 
Nor should N. C. O. be allowed to escape punishment 
by Court Martial, by being allowed to resign—a 
practice extremely objectionable—and never sanc¬ 
tioned by competent authority, ('♦®) such should not be 
the practice in the Company’s Army. 

o. 

Oath— iStfc Roman Catholics — and see Witnesses, 

p. 22. 

Offences of a Mily. aud Non-Mily. nature should 
not be tried under the same Charge. 

Officers responsible for the Money under their 
Pay Serjeants. 

Ollicers (Insane )—European N. C. O. of good cha¬ 
racter, and steady men, to accompany and remain in the 
same boat—on all ordinary occasions. In case of a 
near relative, or intimate friend, being on the spot, 
and if strongly recommended by the Medical Officer 
for the charge; maybe appointed without any addl. 
Expense to Govt. 

Officers censured for endeavouring to write down 
the cJiaractcrs of others in the public newspapers—and 
making exparte statements to the Public, and affiording 
topics for common conversation. (^°) 


(«) G. O. C. C. 23d Deer. 1820, 

G. O. C, C. 23d Sept. 1820. 

(<■*) G. O. H. O. 27th Decr. 1826. 

Cir. H. G. 24th June, 1830. 

(”) G. O. C. C. l4th‘lVIay, 1835. 

("') G. O. C. 0. 28th Decr. 1827. 

Cir, A. 0. No. 2203—lOth Decr. 1831. 
C") G.O. C. C. 6tL Jttpy. 1836. 
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Officers (suspended) are amenable to trial. (^') 

Comg. Officer should inform any Officer under bis 
Command of the existence of any Reports injurious 
against him, affecting his Character or Reputation; 
instead of circulating such Reports, and making them 
public. (’")—See Character—^Signature. 

Official Documknts— The ink to be dark— 
the hand-writing legible—written 3 lines to an inch— 
to be returned if the directions are not complied 
with. (’“) 

Rolls containing names indistinctly written will be 
returned. C^^) 

Ordeals by means of Chewing Rice, or by any 
other means, are prohibited in the Courts of Justice 
from being used to extort evidence from Native Wit¬ 
nesses. (5*) 

Orders —Native Officers should not be allowed to 
be ignorant of the Standing Orders for the Native 
Infy., &c.—particularly as to those (Sect. 20)—relating 
to the duties of Guards and Sentries. 

Issued by the Comg. Officer of Station (censoring 
an Officer without due inquiry) have been directed 
to be expunged from the Order Books of the Station, 
and of Regts. (^7)—See Treasure. 

Original Proceedings —Of inferior Cts.-Mar- 
lial and of Cls. of Inquiry to be sent to lid. Qrs. in 
Cases of a reference, and will be returned 


C”) G. 0. C. C. 3lat Deer. 1835. 

C’*) G. O. C. C. 25th April, 1834. 

(•>•»; G. 0. C. C. 20th Nov. 1834. 

(■'') Cir. A. G. 1035—8th June 1835. 

(”) Regn. L. of 1803—though they are used among the Natives of 
India to try to discover who is the Guilty person—A Man conscious of 
his (wuilt may, through fear, confess his Crime—hut, even the innocent 
may from sickness, or agitation of mind when accused, be uuable 
to undergo the test and may return tlie rice quite dry from his month 
—(the presumed proof of Guilt,) and as it has been prohibited by 
Govt, as the means of obtaiiiiog Evidence in Court, it should not bo 
resorted to out of Court—if there is any intention to try the person, 
merely upon such uncertain grounds for accusation. 

(»6) 6. O. C. C. 18th June 1836. 

(S’) G. O. C. C. 20th July, 1827. 

(ss) G.O. C. C. SdAugt. 1818. 


OlTicial Ooca« 
ineuts. 


Ordeals, 


Orders. 


Original 

Proceedings, 
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Pa^saRe 
Bldiie). 

Phj. 


Pt‘i)?ion. 

rtijiiij- 

ri(‘a. 


scut liiro’Geiil. Officers, &c. Conio^. Divisions, &c. (*^) 
—And of all Station and RegtI. Courts-Ml. to the 
J. A. ofllie Division. (®®) 

P. 

Pardon— (An Officer Tlie Gonl. 

Comg. in Chief was pleased to reconitiiend to 11. M. 
to exteiid his gracious Pardon to an Officer so far, as 
to restore him to the Service for the purpose of 
realizing the value of his Commission. (*)—See Plea. 

Passao R Mon ey —Officers Dismissed —the Ct. Drs. 
will not object to allow, if taken within (> Months, t’*) 

Pay, Forfeiture of, in excess to (W. a Day between 
time of passing Sentence and promulgation— Cofnpen- 
scilion allowed for tear and wear of Heytl. Neccssa- 
lies 1 rupee 4 annas per mensem—(not in Money) to 
repair or replace them. (0 

Pension —See Forfeiture. 

Perjury —Witnesses guilty of Peijiiry or of gross 
Prexarication, to imprison Soldiers and report—but 
no summary Procedure. (■♦) 

Pr.EA—(If Guilty)—The Court to receiveand report 
in their Proceedings, such Evidence us may aflbrd a 
full knowledge of the Circumstances; it being essential 
that the facts and particulars should be known to 
lho.-.e who have to leport on the Case, or approve 
of the Sentence, [f) 

AVherc an Officer declined to plead as there was 
no .specification as to Dates —iho Court ordered the 

(•^) G, O. C. r. Gtli Nov, 1S18. 

Do. vwlliin one Week ofltr approval—liut, if iu Cases requiring 
approval of SeiiUiice before cai ricil into exei iition, to be seal Jiii- 
iiu-di&trly—(District Ct.-Ml. iilso)to llie J. A.; if absent, to the Genl. 
*(8iC. Ollitcr Cotng.— Kinrf's Rejill. (,’unrl-\Iarliu1 are not sent—(0. O. 
C. C. ’2(illi Oct. a rcliirn being furnished Half Yearly at 

luspeotiuus. 

(*) G. O. K. T. in I. No. 637—27tli May, 1832. 

(®) Lr. C. D. IGtli Dccr. 183.), to Govt, of India para. 10 under 
the new (iharter, l■(’lurn to l.iiglaud, Uc. optional. Ihe sum from 
Bombay to Ebglaud 8GH Rs. 

(^) Lr. No. 42—Secy, Govt. Mily. Dept. 2d Deer. 1834, 

(^) Lr. J. A. G. No.'513 (A) 12ih Deer. 1822, 

0 Gent, Regns. and Ora, p. 202. 



PRECEDENTS. 


257 


dates to be inserted, and the Prosecutor submitted an 
amended Chargee. (®) 

Where an Offi<jpr pleaded a Pardon in har of trial 
on Charges by his Corag. Officer, on the ground 
“ that the Prosecutor had pardoned ail former 
Olfences”—the Court over-ruled the objection; as 
the King's Pardon^ was different from the Adjust¬ 
ment and Release of a party. At Suit of the 

King, no intermediate party can release, ij) 

Where a Prisoner urged a Plea of Insanitg, Me¬ 
dical Men under whose charge he had been, have 
been examined (8)—See p. 125, Note 15—Plea as 
to Charges improperly signed. 

President—C an be changed, by the Officer order¬ 
ing the Ct.-Martial, for a new Trial—but Sentence on 
the old Trial could not be revised unless he returned to 
his place. The death of President, or of any Member, 
it reduced below the legal number, new Court and 
Trial may take place. If not reduced by the death of 
the President below the legal number, his place may 
be taken by the next Senior Officer on the Court, and 
the trial may proceed. (®) 

Ot Districts and inferior Cts.-Martial, if there be 
any difficulty on points ot Law, &,c. should consult the 
J. A. ot the Division, (‘°)— See previous Convictions. 

Prisoner —In Cases of mental derangetnent^^ 
should ascertain the fact by examining Medical and 
other \\ itnesses, and Court should record their 
opinion ; and abstain from passing any Sentence. (^') 

J. A., Sec. to ask Prisoners for a list of their Wit¬ 
nesses, that they may be duly summoned. (*-’) 

(*>) G. (). C. c. 3.1 Deer. (K. T. 29tli Nov.) 1S22. 

(J) Do, Lite Odicer quoted the Oaaes of Lauia. Cameron a*nd Rav 
iu 1798. 

(8) G. O. C. C. aad June, 1829. 

(®) Er. J. A. G. 4tli May, 1810—(concurred in by the Advt. Genl.) 
If the Fresideut who signed the Proega. were absent, there could be 
no rerision. 

D G. O. C.C. 2 . 1 th July, 1836, 

C") (’. C. 28th Nov. 1822.—“ Prisoners apt tp affect Madness 

or Imbecility of mind—Court should not trust to their own obserra- 
lion, but should require the best Evidence it can procure, of the 
general state of lutcliect of the Prisoner.—'LV. from Comr. in Chief 
11th Sept. 1832, 

(‘^) G. O. C. C. 23d Sept. 1826. ^ 

I 2 • 


President. 


Prisoner. 
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Prisoners’ Subsislence paid by the Govt, (by the 
Commissariat) in all Cases, unless Debtors imprisoned 
in Cases of Debt (Ct. Requests). C') 

Irons of Prisoners must be taken off when pleadings 
or under trial; unless danger of Escape or Rescue be 
apprehended. ('‘) 

Prisoner if Sick to send a Medical Certificate 
daily. (*') 

A Soldier has been ordered to be tried at a Station, 
not in the Division to which his Regt. belonged. ('*^) 
Prize Money. PitlZE MoNEY OR BOOTY —Action by a Claimant 
—Deft, neglecting' to rate Pltff. as Qr. Master, by 
which neglect he was excluded from sliaring Prize 
Money, in the proper proportion — Verdict 5i)0£ 
damages. 

Compensation —The Duke of AVellington, in June 
2822—transmitted a Memorial on behalf of the Army 
in the Peninsula during the years 1812 to 1814, and 
submitted to the consideration of Parliament, the Claim 
of the Army upon the Country and favor of the Legis- 
lature, for Compensation in lien of the Property and 
Stores which had been captured by them. To this 
Memorial a Schedule was annexed, by which the esti¬ 
mated value of such Captures appeared to be916,4.50£. 
Parliament granted to the A rmy 800,()00£; and alhjtted 
to the JVavy as a “Grant for Naval Prize,” 11G,450£.(‘®) 

(*^) The Subsistence of Prisoners, in Criminal Cases, is usually 
Ana a day.—In the Patna Jail only 2 Pice a day are allowed—and 
the sum fur Mily. Prisoners should be re);ulutcd according to the 
payment in the Civil Jail.*:—It was ascertained that a man could 
live on 2 Pice—and as he got 6, he could save 3 or 4 Pice a day, and 
live without labor (if not put on the Roads)—hence the reduction was 
ordered —to reduce prison-idleness. 

('^) Uale*s H. P. C. c. 2B—“ Nor with his hands tied together, 
nor with fetters on his feet (Rmclon, b. 3, p. 137) unless, &c.” p. 97— 
MS. J. A. G. O. 

(>■■) G. O. C. C. 16th Oct. 1821. 

(>6) I.r. No. 2068, A. O. H. M. F. in I. 1st July 1828—from Glia- 
zeepoor (Heuare.s Divn.) to Dinapoor (Dinapoor Jio.) The Warrant 
of the Oenl. Oilieer of the Benares Division could not operate, not 
extending beyond his Division, the order from the Coinr. in Chief was 
neees&ary, 

(>’) Before td. C. J. Manslield—CArt.?. Darby, Pltff v. the Capt. 
of the Hermione Frigate, 5th June, 1764. AnnI. Regr. vol. 7, p. 79. 

(‘®) “ By the 46th, 55lh and 57lh Geo. 3—all Proceeds at Prizes, 
and all Grunts of Money allotted for Naval Prize, are rendered liable 
. to a P. C. of 5i, payable to Greenwich Uospitalf iu aid of the Funds 
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Proceedings — (Publication q/'J—The Comr. in 
Chief has severely censured the length of Procgs, (*“) 
Proceeding^ —when the Sentence is signed—and 
the Court adjourned sine die —it cannot meet by its 
own Authority, to alter the Proceedings (^°)—See 
Court-Martial, J. A. — Plea — President-^Prisoner-^ 
Witnesses, 

Property, loss of, of Native Troops proceeding 
by Water. (“') 

Found on a Prisoner may be restored to the Owner 
after trial, on application to the Civil or Mily. Autho¬ 
rities as the case may be. ("^) 

of the lastitiilion. The Agent of Lord Keith and other Naval Offi> 
cers who were successively employed on the N. Coast of Spain, in 
conjunction with the Guerillas, conceived the present grant to be 
one of Naval Prize. In the Capture of Genoa it was decided theta 
Conjunct Expedition of Sea and Land forces, did not come within 
Limits of these Grants on which the P. Centage was payable.” 

It was imaginable ihut the present case being one of continued 
co-operalion between the Army and Navy, particularly at Si. Sebaa- 
Halt, WHS also iu the nature of a conjunct Expedition—and a Monition 
was granted against Greenwich Hospital calling upon it to show 
Cause, why its Treasurer should not refund such Amt. (it had been 
paid.”) 

“ Decision"—Lord Stoweli held, that the present Case did not 
come within the meaning of conjunct Expeditions; and that the 
I'. Outage had not been paid in Error.” (High Ct. of Admiralty, 
14th May, 1822—Ann], Regr. vol. 64, p. 86, Chron.) 

Remarks—‘h. Rrize Act for the Army of India is much wanted— 
and some Rules, so as to enable the Army to obtain it expeditiously, 
and without any reference to a Court of Laws are required—40,000£ 
it is said were expended in deciding on the right to Claims. The 
question was whether the Bengal Army should share, ami as to con* 
slructive Capture. Iii the Peninsula (1 was iafurined by Lord (’otii* 
bennere that) all who joined even the Hospital Depbt during a 
Campaign, shared in Captures made during such Campaign. 

The Army should appoint their own Agents and Trustees—and 
instead of 2 there should he 5 Agents—the better to look after 
property, &c. the percentage should he 5 P. C. (10 P. C. was given 
for Money found, in iheFurtof Chaudah iu the Mahrattah War 1817-18) 
on sums not exceeding I00,000£—and less if beyond that sum ; Tor 
Money found 5 P. C. on the same scale. 

All our Prize Acts relate to the payment if unclaimed dividends— 
the Chelsea Hospital is considered more tlian the Army in these Acts 
—the Chinsurah Prize Money was fiually paid iu 30 years—and the 
Mahrattah Prize Money of 1817-IB iu 17 years. 

('*») C. O. C. C. nth April, 1827. 

(’to) G. O. C. C. 12lh Jnly, 1332. By no order, except by the 
approving authority (the Conir. in Cliief, &c.) 

(*') Cir. Lr. A. G. No 1026, llth July, 1831. 

('''‘) Lr. J. A. 6. No. 1120, 27th Oct. 1825, as under Sect, CX. if 
he prosecutes to conviction. 


Proceedings. 


Property. 
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Prosecutor. 


Publication of 
Proceedings, 

Punisbmeut. 


Quarrel. 


Prosecutor —If appointed, should be, by the Con¬ 
vening Authority, and not by the Court—should be 
first examined, if he has any evid^ce to give—and 
not first to hear the evidence of his Witnesses. (*“) 

The Court should not refuse the Prosecutor leave 
to erase an offensive word, which he solicits to with¬ 
draw—nor prevent his taking copies of such parts of 
the recorded Proceedings as he desires. Contrary 
to the Practice of (his (Bengal) Army, to refuse access 
to the Minutes of the Court, for the purpose of making 
a Reply, at the close of the Defence (*')—the same 
would liold good in the Case of a “ Defence'" as well 
as a “ Reply.” 

The Prosecutor remains in Court except when 
Court is deliberating (“)—See Judge Advocate, 
Publication of Proceedings-^See p. 137, 
Punishment by Corny. Officer—giving N. C, 0. 
the option of, or of standing a Court-Martial, im¬ 
proper. if) 


Q. 

Quarrel —An Officer not being content with an 
Apology offered to be made to him by another Officer, 
tlio’ deemed satisfactory by 2 Captains of the Regt,; 
by the Comg. Officer; by the CJeiil. Officer Coing. 
the Division ; and by the Coinr. in Chief—the Officer 
making the Apology sent a Challenge to (he latter 
Officer, who in consequence solicited a Gl, Ct.-MI.— 
The Coinr. in Chief censured highly the refusal of the 
Ap uiogy, and remarked on the inconvenience to the 
public service in subjecting the Quarrels and Squabbles 
of Officers to invesligalion before Courts-Martial—the 
endless number of wliicli in India being a general 
topic amongst Mily. Men in England, if) —See 
Apology — Challenges. 


(») 0. O. C. C. 22d Oct. 1834. 

(«) G. O, (;.C. 30ih April, 1H3G. 

(“) M. C StIi'Eeb. 1781. 

(-iS) Oir. H. G, 24th June, 1830. 

f) G. (). C. C. l8t Peer. (K. T. BOlli Nov, 193«.) The Chal¬ 
lenger was reprin)aDde(l--'un(ler Acts GO and G9—he is only liable 
to be Cashiered. 
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Questions are decided by a Majority of the 
Court, if any impropriety in their Decision—the Court, 
not the J. A., are re^spousible." (")—The President has 
no Casting or double Vote—See p. 148 and 149, 
Note 6. 

Question if over-ruled should still be recorded for 
the information of the Comr. in Chief or Approving 
Olficer. C'*) 

Questions should not be expunged, unless with the 
consent of both parties ; (^") as the Approving Autho¬ 
rity cannot judge whether or not justice has been done 
to both sides of the Case. 


R. 

Rank —No application for an Alteration of Rank 
will be received or attended to, after the expiration 
of 12 months from the date when the Rank was fixed. (^‘) 

Rations— Compensation allowed for while in Con¬ 
finement without trial—See King's Soldiers. 

Recommendation —{io Mercy )—Length of Con¬ 
finement has been considered a good cause lor. (“) 

Length of Service a bad plea for neglect of duty in 
a Native Officer, experience should render especially 
careful (“’) and not -attended to. But where remiss¬ 
ness of duty arose from old age, and bodily infirmity, 
a Sentence has been remitted, and the Officer directed 
to be brought before the next Invaliding Committee. 

Not attended to where the Crime (Felon\) was 
detrimental to society. (*') 

Where a Soldier was sentenced to Death for Mutiny 
in having on the Parade pointed a firelock loaded with 
balled Cartridge at or towards an Officer in the execution 
of his duty, with intent to kill him, or do him £ome 
bodily i) irm, (and having drawn the trigger of ihb 
firelock, which burned priming)—and was recommended 

Lr. J. A. 0. 16th March, 1807. 

("») Lr. A. 0. 26th July, 1809. 

('*^) SiinmoDH, p. 190. 

(»') O. O. D. D. of India in C. lOtli Oct. 183.6, No.* 223 of 1835. 


Questions. 


Rank. 

Rations. 

Rpcoiiiineuda- 

tiUM. 
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PRECEDENTS. 


Recording 
Sentence of 
Death. 


Reduction. 


Remarks. 


to mercy, the Comr. in Chief remitted the Sentence 
of Death, and ordered the Prisoner’s Transpor¬ 
tation for Life—H. E. remarking, that the Court’s 
lenity wonld he feared atford a bad Example to the 
Army. (’*) 

Recommendation to be discharged with Ignominy 
under Article 77—See p. 166. 

Recommendation sometimes unanimous —See p. 167. 
Recording Sentence of Death, under the Crimi¬ 
nal Act 9 Geo. 4, c. 74, improper. (”)—Should, if the 
Crime does not deserve such Sentence, pass a Sentence 
of Transportation —See Art. 102 

Reduction to the or for a limited pe¬ 

riod and serve in the Ranks as Privates instead of 
suspension from R. and P. (■”) 

Remarks have been made on an Officer’s Defence, 
tho’ he was dead at the time they were made. (^") 


G. O. C. C. Sth April, (K. T. 3l3t March, 1836.) The Soldier 
had applied to exchange a duty with another Soldier, which was 
refused, lie came to the Evening Parade with his Musket loaded— 
after Parade he repeated his request, and, on being refused, pulled 
the trigger. It seems the Soldier was drunk. The Soldier’s Plea 
was that drinking fur two consecutive days and nights, had pro¬ 
duced insanity; his antecedent character was tolerably good. H. E. 
observed, that when “ ( rimes are committed under the influence of 
drunkenness, &c. he will always consider it as being an addition to 
their Amt., and he greatly deplored the extent to which he finds this 
vice prevalent in the Rritish Uegts. in India.” 

A Soldier of the same Regt. and Company was tried for Murder 
for shooting a Private— O. C. C. 14f/i May, 1836,) and, it is 
said immediately after the Parade assembled for reading the G. U. 
on the Trial of the before mentioned Soldier. 

Ill the Case of a Soldier who coolly and deliberately fired at the 
Conig. Gflicer and Adjt. of his Regt. it appeared from bis Defence, 
that he had become slupified, by 4 or 5 days’ continued excessive 
drinking—H. P. desired that in all Cases where a Soldier may be 
diacowered to have exceeded the bounds of Sobriety, be may be 
placed in coufinement, and kept there till he is perfectly restored to 
reason: bad this precautionary measure been attended to, in the 
present Case, the life of a fellow creature would, in all probability, 
have been saved.”— G. 0. C. C. 28th (K, T. 25th June,) 1828.—See 
Drunken SoWters—ante. 

(^) G. O. C. ('. in India, 9th March, 1836, and attention solicited 
by the Comrs. in Chief at Madras and Bombay to the above Order- 
See also Cir. O. J. A. G. 6lh and I4lh April, 183S, 

(3») G. O. P. C. C. 18th Feb. 1834. 

(»9) 25th July, 1835, 

C“) G.O. H. 0.26th July, 1823-lried at Bomiay—See G. O.C.C. 
—I2lh Nov. (R. T. 21st Oclr.) 1823. 
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Where a Gl. Ct.-Marlial remarked in severe terms 
on Charges exhibited against a Comg. Officer (*') 
which they declared to be frivolous and vexatious 
and of which he was honorably acquitted—and the Court 
animadverted on the circumstance that there had been 
no previous inquiry^that there had been a delay in 
publishing the Sentence against the Prosecutor (who 
became the informant during its Proceedings) and 
recorded its opinion that the result was injurious to 
the discipline and reputation of the Army —the Coart 
were oidered to reconsider its Finding on certain 
Charges—but saw no reason to change its opinion, 
or to cancel its remarks, and adhered to them. The 
Genl. Comg. in Chief H. M.’s Army disapproved 
of the Remarks. (*■) 

Remarks made by Genl. or other Officers Comg. 

Di visions, or Field Forces, to be invariably published 
in Station, Dett. or Regll. Ors. as the particular Case 
mav require (to insure regularity in Proceedings.) — 

G.'O. C. C. 27th Jan. 1834. 

Reply —Where there is no Evidence on the De- Reply, 
fence, nor new matter, improper inaJ. A. (''^)—See 
Reply^ p. 150. 

Reports injurious to the Character of an Officer of Reports, 
his Corps, should be intimated to bim by his Comg. 

Officer. (^^) 

J. A. to report if no Cts.-Marlial inferior to Genl. 

Cfs.-MI. have been held in his Division. (*’)—See 
Weekly Rejjort —under J. A. 

Reporters on the trial of the Mntineers of the Reporters. 
Bantry-Bay Squadron, 8th Jany. 1802, the Court per¬ 
mitted Reporters to take Minutes of the Proceedings, 

(<i) 28 Lhari?es ant] 33 Counts by the Atljt. of his Rept. • 

G.O. H.O. 29lh Feb. 1830—** I have observed with dee*p 
regret, that the Court, in the Remarks which it has annexed toils 
finding of Acquittal, has so far departed from the proper line of its 
duty ns to arraign, in terms not to be mistaken, the C.oudnct of the 
highest Mily. Authority in India, in directing the Proceedings in 
question to be instituted ; which Proceeding has a tendency to impair 
the discipline and good order of the Service:” and of which course of 
Conduct ills Lordsliip makes known hie entire disapprobation— 

See. 6. U. C. C. 28th July, (E.T. ISth) 1836. 
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PRECEDENTS. 


Reprimand. 


Revision. 


Roman 

Cutbulics. 


with a direction that there should be no publication 
till after the Trial. (^®)—See Publication, p. 139. 

Reprimand should be “in si^cli manner as the 
Commander in Chief, &c. may be pleased to direct.” (") 
Sometimes read by Order of the Comr. in Chief, in the 
presence and hearing of theOHicers of a Station. (*'*) 

Revision —A Revision has taken place, one of 
the Members being absent on leave. (”)—See p. 167, 
and President, ante. 

Roman Catholics— It is stated that a 
Cross of Wood, Metal, or other Substance, put on the 
Bible, to kiss, is improper—-as the Book contains the 
Word of God which is everlasting—whereas the Cross 
is perishable. That kissing the Bible is not necessary 
in taking an Oath. The placing the right hand on 
any part of the Book is sufficient—or calling God as 
Witness to the Truth of what a man states may be 
sufficient if there were no Bible present. 

(“) AnnI. Regn. 1802, p. 355, Cliron. There is a distinction 
betweentrials and those in the Civil or Criiniual Courts, la 
the former, the M'ituesses are either Mily. persons, or those w'ho live 
within or near the Cantonineut—or if under Civil (.'ontrol—iheir 
Characters are well know—In the latter, at home, particularly in 
political, &c. Cases where the trial may not be held in the s^me 
County—the publication of the trial becomes important, as, at times, 
it has led to the proof of Perjury in some of tiie Witnesses—If there 
are persons in the town where the trial is held to disprove any facts 
slated, immediute publication may be of use. if such persons reside 
at a distance, it is probable there may be no means, if the trial is a 
short one, of such proof till after the trial. Publication is useful for 
individual, aod general justice and is a protection against the 
elTects of Perjury. 

O’) G. 0. C. C. 17th Augt. 1825. 

0®) G. O. C. C. 21st April, 1827. 

0®) G. O. C. C. 28th July, 1836. 

(“)*Tliat the Cross has only been (improperly) used in India, (per 
fate bather Anthony.) That a person is not obliged to keep an unjust 
Oath—he sinned iu taking and would also in keeping it. That a 
person is obliged to keep a lawful Oath—it would be perjury to break 
it. Perjury is a most grievous Sin-('Cnlhalic Catechism by iff. Rev, 
Jas. Doyle, D. D., Bp., ^c. Lesson XVII) Anatliema VI. ‘‘ Curs¬ 
ed is he who believes there is Authority in the Pope, or any other 
person, that can give leave to commit Sin ; or that for a sum of 
Money can forgive him bis Sins” (without a hearty repentance, and 
serious purpose of amendment)—“ Tlie Papist believes, that whoso¬ 
ever at the hour of deaMi denies any crime, of which he is guilty, and 
swears himself to be innocent, when he is not so j can have no Hope 
of Mercy.” (" Catholic Catechism, p. 140.^ 
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S. 

Sentence— (^Pea<7iJ~(Mutiny and Murder)—by 
an European Soldier, ordered by the Comr. in Chief, 
after execution, to be hanged in Chains (*)—and in the 
Case of a Native Soldier fur Murder recommended by 
the Court, and ordered (®)—also, ordered in the Case 
of a Camj)-Follower, (“) 

Death commuted Q) —Native Camp-Follower—Rob¬ 
bery—to 10 and 7 years Hard Labor in Irons on the 
Roads. (’) 

Death commuted to Transportation for 7 years, 
subject to the Concurrence of the Rt. Hon. the 
Governor General in Council (a King’s Soldier for a 
Civil Crime.) C) 

For Civil Crimes it should be Imprisonment, and 
not Solitary Imprisonment. (^) 

Where a Soldier was tried for Murder and Rape^ 
at the same lime, the Court passed two Sentences ;(') 
—but such a trial is not expedient. 

In the Case of Mutineers, the Court simply senten¬ 
ced the (Native) Soldiers to Suffer Death at such 
time and place and in such manner as H. E. the Comr. 
in Chief may be pleased to direct”—ordered by the 
Comr. in Chief" to be hanged by the Neck until they 
are dead.” 

To be dismissed with Ignominy^ not unless for dis¬ 
graceful Crimes. (*°) 

(‘) G. O. C. C. 22d Jany. 1818. (=) G. O. C. C. 14th Jane, 1832. 

(■>) G. O. C. C. 23d Feb. 1832. (») See p. II. 

(^) G. O.C. 0.10th Deer. 1822, and 5th Nov. 1831—and see Note 

2G, p. 12. 

C*) G. O. C. C. 23th (K. T. 24th) Feb. 1835, “ the word subject 
to the concurrence, &c.” are not usual. * 

(7) G. O. C. C. 24lh May, (K. T. 15th) 1828. 

(®) Found Guilty of Mnnsliiu;^hterf and acciuitted of Murder — 
Sentence 1 year’s Impriaonmeut; for the Rape —to be hanged —cora- 
inutcd to Transportation for Lii>—G. O. C. C. I8th Augt. 1827.— 
The Sentence for-Manslaughter was merged in that for the Rape— 
The Rape was connected with the former trial as to date—but the 
Rape was committed on a dilTerent person. 

(“) G. O, C. C. 3d Nov. 182-4—and many other Cases (Rarrackpore 
Mutiny), The M. A. and Articles of War simply direct—“ shall 
sufier Death, or such other punishmeut.” But it is ususal to shoot 
Deserters, and for the Court to express the same. 

(‘®) G. 0. C. C. 9th May, 1831 (a Native Soldier). 

K 2 


Sentence. 



Sentence. 


2G6 PRECEDENTS. 

Sentence of Transportation not to name the 
Place. (*') 

Sentences of Imprisonment, as tp King’s Troops, 
takes effect from the date of passing the Sentence. ('*) 
Inconvenient and contrary to usage to name the 
Place. (‘^) 

Time in confinement, sometimes deducted by the 
Comr. in Chief. (*^) 

Sometimes when the Begt. of the Prisoners is 
ordered to march, they are ordered to march as such, 
. and to undergo the unexpired portion of their im¬ 
prisonment on the arrival of the Corps at the new 
destination. (**) 

Sentence sometimes partli/ confirmed. (‘®) 

Sentence— [mitigated) —Apothecary “ from reduced 
to the Bank of As.st. Apothecary, and placed at the 
bottom of the List”—to be 10th on the List. (*’) 
Sentence of Suspension of an Officer from Rank and 
Pay remitted, as being in debt, it would still more 
embarrass him. (*®) 

Sentence to be communicated to Prisoners as soon 
as approved. (‘®) 

Sentences on N. C. O., Staff Sergts., &c.—Court 
may sentence to be dismissed from Appmt. or to be 
reduced, &c.—but not to be sent back to their Corps, 
&c. may recommend. 

Deserters—(Native Soldiers)—Sentence of Death 
has been commuted to Imprisonment with Hard Labor 
for 14 years. (■*‘) 

A Sentence of Solitary Imprisonment has been 
mitigated to Imprisonment. (") 

In a case of Mutiny—Sentence of remitted on 
condition of Solitary Imprisonment for 2 years. (*“) 

« 

(”) Cir. J. A. G. No. 14,12th Jany. 1836. 

('*) War Office, 5th July, 1833— aaUK.T. in India, ICth Nov. 1834. 

G. O. C. C. 2.5th (2l8t K.T.) July, 1834 and 2(ilh Oct. 1835. 
(») G. O. C. C. 29lh Oct. 1835. (‘5) O. O. C. C. rth Nov. 1835. 
Camp-followers Sentenced to be llofrged, and to Hard Labor 
in Irons for 8 years—former part not confirmed.—(G. O. C. C. \2lh 
Augt. 1824.) 

(’T) G. O. C. C. 25th Aupt. 1826. (>») G. O. C. C. 8th July, 1826. 
(i)^) G. O. C. C. 23d Sept. 1836. Soldiers have under the 
Articles of War, in certain Cases the Right of Appeal." 

(“) G. O.C. C. 23d Sept. 1826. (^') G. O. C. C.20th June, 1826. 
(**) G. O. C. C. 5th J ol), 1833. (®J) G. O. C. G. 4th May, 1830. 
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A—-N. C. 0,~^Redticed and Sentenced to Trans-^ Sentence, 
portation. (■‘) 

In the Navy thare is no Secresy as to the Sentence— 
but only as to the Vote or Opinion of any Member. (®®) 

Native Christians —Lr. J. A. G. IGth April, 1836, 
stales that the G. O. G. G. of I. in C. 24th Feb. 1835, 
does not extend to Christian Drummers or Musi¬ 
cians, who are governed by the Rules laid down in 
the Articles of War for the European Troops. It 
only affects Native Soldiers not professing the Chris¬ 
tian Religion.” 

S KNT IIY— Property not made over to, fault of Sentry. 

N. C. O. 

Must be supported in their duty—an Officer dis¬ 
missed for striking a Native Sentry. {^) 

TJie number at night over Treasure should be in¬ 
creased. 

Skrviciss ofSoIdiers—(Regll. Board)—Whennot a Services, 
sufficient number of Captains present, at the Head- 
Quarters of a llegt. to form a Board, the Officers 
next in Seniority may be selected. 

Ship Board — {Transport Ships) —No Smoking Ship Board, 
between Decks—no Lights, except in Lanterns. (”') 

SiGNATURK—The Signature of Officers to Official Signature. 
Papers, expected to be in confirmation of their correct- 
mss ; and it is their bounden duty to afford such a 
portion of attention to what they sign as may prevent 
errors, aiul give due weight to their attestation. (^') 

SoLDiRRS— (Native)—Invalided from a Regt. Soldiers, 
amenable to trial for Offences committed previous 
thereto, by a Court superior to that of their Regt, to 
whicli they no longer belong. (‘‘)—See Jurisdiction, 

Refusing to obey O/'rfers—-Soldiers refusing to obey 
an Order distinctly given, or resisting the authorky 


(«) G. O. r. C. K. T. No. 29, 23rd Marrh, 1835. 

(2*“) McArthur, V«I. K p. 297. («) 0.0. C.C. 19th Deer. 1822. 
Ip) G. O. G. 22d (R. T. I7tb) Sept. 1827, censuring there being 
two by Day uud one by Niglit! 

(28) G. O. C. C.2(l July, 1836. 

P) Gir. Lr. H. G. IGth May, 1832. 

p) G. O. (No. 513) H.G. Uth March, 1834—See also Geal. 
Regns. aud Ors. p. 321. 

(21) G. O. C. C. Uth July, 1836. 
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Stoppages. 


Sunday. 


Suspension, 


of a N. C. 0.» to be confined without altercation, and 
be immediately reported to the Captain of the Troop 
or Company, or to the Adjt. r 

Stoppages —Soldiers have been put under Stop¬ 
pages for breaking a Lamp in the Barracks. ('“) 

Of one Penny a Day of Pay for 2 years, commencing 
from the expiration of the period for which he is at 
present under Stoppages. 

Soldiers are placed under Stoppages for losses by 
neglect of duty while Sentry ; said to be proper under 
G. 0. G. G. in C. 7th May, 1819. (««) 

Should not be inserted in a Sentence for obtaining 
Money under false pretences. ('") 

In a Case of Theft Stoppages have been directed to 
be 'made (*')—but, not at present sanctioned in the 
Company’s Articles of War. 

Stoppages of the allowance in lien of Beer or 
Liquor, to commence on the expiration of the Impri¬ 
sonment ('’®)—Article 51. 

All Allowances, excepting Pay-proper, are liable 
to be put under Stoppages, for the Recovery of law¬ 
ful lletrenchments—unless specially ordered to the 
contrary by Govt.” (“’) 

Sunday —A Court of Criminal Jurisdiction has sat 
over Saturday, and continued the Proceedings during 
part of Sunday morning. (") 

Suspension from Pay —“ When a Court-Martial 
intends that a Culprit shall be mulcted of his pecuuiary 
resources as a punislmieiit for Crime, they will be 
particular in stating whether their Sentence goes to all 
Pay and Allowances, or that it is to operate on part 
only.” C) 

From Rank, Pay and Allowances {Company's Offi¬ 
cers)’under Sect. XIV. Art. VlII. —-If a Court 
intend to suspend an OlDcer from bis allowances, as 

(*■'*) rir. H. O. 24th Junp, 1830, para. 7. 

G.O.C.C.22f1 AuguBMS34. C') G. O. C.C. SlstDeer. 1834. 
(■**) The article should provifle for the Case, 

V^) Lr. No. 48-.1. A. G. Sd Feb. 1835. 

P») G. O. C. C. 3d May, 1828. if>) G. O. C. C. 16th May, 1836. 
(*”) Pay UeguB. , 

{*') Trial of Cochrane and De Berengcr, aod see Ste, Tri, yol, 1. 
p. 703, (1553, A. D.; 

G. O. C. C,27th Oct. 1835. 
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well as pay, mast express in the Sentence, ** rank, 
pay, anri allowances ; otherwise, he does not lose 
them’' (“)—See Pay, 

T. 

Transportation— Soldiers at New South Wales 
kept to Hard Labor in Chains. (“) 

Soldiers often commit Crimes in the hope of being 
transported (Sydney’d) —and where a Soldier ex¬ 
pressed such a hope, the Court sentenced hjm to 
Solitary Imprisonment; which, it was remarked, was 
ajndicious punishment in such a Case. (''') 

There should be no specification of Place, (“’) but 

“ Transportation, as a Felon, for-years. (") 

Treasure —The Comr. in Chief highly censured 
Conduct, where there were two Sentries by day, and 
only one at night —and where the person who had 
access to the Tumbrils containing the Coin, was a 
brother to the Treasurer, and not a Servant of Govern¬ 
ment—and remarked “ when examples of such care¬ 
lessness arC' set by those in Authority, it is little 
surprising that snch results (2,000 Rs. were stolen) 
present themselves ; and where sums of public Money 
are lost under such circumstances, Officers in Com¬ 
mand must not wonder if they are held strictly responsi¬ 
ble for the deficiency—and calls upon all Going. Ofiicers 
to take care, that the Orders given to Guards furnish¬ 
ed by their respective Corps, are always sufficient to 
meet the object in view, and are clearly explained to 
those who have to carry them into execution, (‘"j 

('*®) Lr. Secy. Govt. Mily. Dept, No. 9.5, 7th Nov. 1833. 

G. O- C. ('. Ctli (Iv, T. Sd) June, 1831, and referring to 
G. O. C. C. 24th May, 1830, 

(<«) G. O. 23d (K. T. 201h) June, 1834. 

(«) Cir. J. A. G. No. 11,12th Jan. 1830. (^'^) For Life, 14 or 7yrs. 

(«) G. O. C.C. 2d Julj, 1836-aiid aee G. O. C. C. 18lh June, 
1830, in which' H. K. referred to ignorance of Section 20ih, Standing 
Orders of tho Army, (Conduct sf Guards and Sentries) and owing to 
the Escape of a Prisoner from h Guard published—f See G. O. C. C. 
20th May, 1836) the following order m ad<tn. to that Section, para. 
7, “ and no Sentrv IS ever to be left upon his post, without being 
relieved, fora longer period of time than itrn hours, provided the 
guard from which the Seinry is posted affords the means of relief 
but, ‘‘ in cases of any peculiar severity of weather, Sentries may be 
relieved wore frequent,iy, at the discretion of tlie Gomr, of the Guard.’' 
Add us an addl, para.f to be numbered 21 of Section 20. 


Transporta- 

lion. 


Treasure, 
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PRECEDENTS. 


Trial. 


Trial over and Sentence, &c. approved—Prisoner 
should not be detained in Confinement. (^‘’) 

By inferior (Regll) Ct.*Martial < under Act 85— 
meant in the Case of Recruits, and (before) good Sol¬ 
diers—to give them the benefit of the most lenient 
course of Proceedings (*'’)—and on a Charge which, 
according to the Classification of Crimes and Punish¬ 
ments, would, under ordinary circumstances, be tried 
by a Superior Court. (') 

New Trial —Where an Artv. Soldier at Dum-Dum 
was tried by a Regtl. Ct.-Ml. for a Crime strictly cog¬ 
nizable by a Genl. Ct.-Ml. the Case was submitted to 
the Genl. Officer Coing. the Division for approval ; (‘) 
who, it is said, referred it to the Comr. in Chief, who 
considered the Proegs. illegal; and ordered the Pri¬ 
soner to be tried for a less Crime by the Regtl. Court. ( ') 
Where a Man was tried for breaking his Arrest 
before the decision of his former trial (‘) was known— 
the J. A. who conducted the former and present trial, 
was sworn, and declared the former Proceedings 
to have been conducted by him ; and were forwarded 
hy him to IJ. E. the Cornr. in Chief, and were the 
Proceedings on the said trial. (’) 

Trial de novo —“ Evidence of former trial read (with 
consent of both parties) over to the Witnesses f re-sworn) 
and confirmed by them.” (“) 

“ As it sometimes happens, that it may he necessary for Sentries to 
have their firelocks loaded, to doter Prisoners from attempting to 
escape, or for other reasons, tiic Comr. of a Guard may order one, or 
more Sentries to load ; and in such case, the loaded Jirdocics may 
be transferred from the Sentry going off duty to him who comes on.” 

But this is only to be done on important occasions ; and when 
done, the Comr of the Guard is always to seethe Cartridges with¬ 
drawn from the firelocks before the Guard is dismissed. In case of 
B w^iate of ammo, by uselessly loading, on trivial occasions, the Comr. 
of the Guard will be held pecuniarily responsible for the value of 
the Cartridges ”—See also Field Exercise and Erolulions of the Armyf 
1833, p. 2'J9 to 305—there are sometimes double Sentries. 

(^») O. O. C. C. 23d Sept. 182C, 

(*') Cir. No. 640—War Office, 23d Nov. 1829. 

(*) Cir. No. 658—War Office, 24th (March, 1830. 

(^) Linder 0. O. C. C. 1st Ptib. 1S21—the Sentence exceeding SOO 
Lashes. 

(^} As the former trial was illegal (9 or 10 years ago,) 

(♦) See G. O. C. C. u't Deer. 1828, 

{*) G. O. C. C. 2Uth Deer. 1828. 

(*) Tyller, p. 133—So in Lord G, Sacktille’s Case—See Defositions, 
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V. 

Verdict —See Finding^ p. 163. 

Vo- I’ES —Ther^ must be a Majority as to one Spe¬ 
cific Punishmeut—suppose 

The Majority of 
the unanimous votes 
7, does not decide 
the Sentence of the 
Court—for 9 is the 
M ajority of 16. 

The J. A. must propose to each Member of the 
Court to re-vote, till 9 votes are obtained on any of the 
above, or any other Punishment (^)—in Cases where 
a bare Majority is legal—where 2-3rds are required 
the same principle would prevail in obtaining 2-3rds. 

Voting Members acquitting, must still, if the 
Prisoner be convicted, vote as to a Sentence. (") 

\v. 

Warrant—^ Copy) of the Genl. Oflicer’s, Corns;. 
the Division, signed by A. A. G. seat to an Ollicer 
officiating as J. A. at a distant Station. (’) 

Wife —See Evidence. 

Witnesses, tampering with—a Native Officer who 
had been appointed President of a Native Gl. Ct.-Ml. 
discharged the Service. (“') 

Native Witnesses—remarked on by Ct.-MI. as unfit 
and unworthy to remain in the Service—discharged 
by the Comr. in Chief. (") 

List of, to Prisoner in all practicable Cases. (“') 

In a Case of Murder i\i& Court-Ml. have remarked on 
the unsatisfactory Evidence of Medical Witnesses. (*•*) 
If a Witness is in arrest should not be released 
therefrom while giving his Evidence—and replaced 

P) Lr. No. 2021—D. J. A. G. in charge of J. A. G. O. IGth Deer. 
1833* I 

(«)’ Lr. No. 256—J. A. G, 8th Sept. 1832. 

H G. O. C. C. 25th Sept. 1832. P®) G. O. C. C. I8th Oct. 1823. 

(“) A Haviidar and Sepoy Provl. Battn. G. O. C. C. 9th Sept. 
1825. 

(•») G. 0. C. C. 23d Sept. 1826. (‘®) G. 0. C. C. 27th Sept. 1828. 


7 Officers voted for Discharge. 
5 Ditto ditto Suspension. 

1 Ditto ditto Degradation. 

1 Ditto ditto Reprimand. 

2 Ditto ditto Acquittal, 

iF 


Verdict. 

Votes. 


Voting. 

Warrant. 

Wife. 

Witnesses. 
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Wiluesses. 


in arrest—an unnecessary, and unwarrantable exercise 
of authority in the Court. ('^) 

When a man who was an Accessg,ry after the fact, 
was examined as a Witness on the trial of the Princi¬ 
pal and afterwards tried; should not have been examin¬ 
ed without intimation that his own trial was to follow 
—or warning* him of the possible injurious tendency 
of his Evidence to himself—(Disapproval of Sen¬ 
tence, &c.) ('^) 

Witnesses should be protected by Court from abu¬ 
sive language. ('**) 

A Witness’s veracity may be impeached, but not bis 
General Conduct as an OJficer. ('^) 

If it is necessary to require a Witness to travel by 
Dawk —(in emergent Cases,) the J. A. must make the 
necessity apparent to the Ollicer Comg. the Divi¬ 
sion in which the Officer is serving, under whose 
authority the Orders should be issued, ('*) 

Where an Officer summoned on his Defence the 
Qr. Mr. Genl. of the Army, it was said, the Govt, or 
Comr. in Chief would decline to Order him to proceed 
(to a distant Station)—and Deft, would be obliged to 
pay the expense. (“’)—See Witnesses, p. 125. 

Witnesses—Evidence De heneesse of those leaving a 
Station, &c. p. 125. 

Non-Mily. Witness enter into recognizances before 
the Magistrate, to appear at a Ct.-Martial. 

Expenses allowed to Witnesses —“ The Practice of 
all Cts. of Justice, that the Persons at whose requisi¬ 
tion they are summoned, should defray the expense 
of their Witnesses”—“ resolved that it be a standing 
Kale, that the Charge be paid by the party so sum- 

G. O, C. C. 16th Deer. 1829. 

('*) G. O. C. C. 30th March, 1832. 

(•®) G. O. C. C. 25th Oct. 1834. 

('^) G. O, C.C. 20lh Nov. 1834—If a Witness has committed a 
FHouy, the Conviction and Judgment must be proved—if he has 
undergone the Sentence he is a lef^al Witness—except the Conviction, 
&c. were for Perjurt/—Jervis, Coroner, p. 233. 

('*) Lr. A. No. 318—lUth March, 1829—this Order confirmed by 
the Comr. in Chief would pass the expense on its being subiiiitted to 
Govt. (Lr. Secy. Govt. Mily, Dept, No. 407—26th Feb. 1830,—See 
G. O. C. C. Slst Deer. 1S29. 

0») Lr. No. 005—J. A. G. 29th Dec. 1834. 

(”) Lr. J. A. G, No, 1917—22d April, 1829. 
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moning—theOovt. reserving to themselves the Power Witoesaes. 
of indemnif^'ing (which they mean to do) except where 
it shall plainly appear that the Evidence has been 
wantonly and annecessarily called upon.” (®*) 

Where a Witness, as appeared in Evidence, circu¬ 
lated Raports, relating to the Prosecutor’s wife, which 
he in Court denied on Oalhf the Court placed him in 
Arrest, unlil the decision" of the Genl. Coing. in Chief 
should be known. (”) 

Witnesses not on the List may be examined.X' 

Witnesses (Amnesty) —J. A. “lam directed by 
the Court, to inform you that, in consetpience of the 
Amnesty, it is impossible you can in any point of view 
criminate yourself, by declaring any thing you know 
relative to the Transactions (Mutiny) at Seringapa- 
tam; and they, therefore, caution you, not to injure 
yourself by withholding any information.” 

In a Case of Murder Depositions of the principal 
Witnesses were taken in a private room in the Coun¬ 
cil IJall before 3 Magistrates, and next day a public 
examination took place at the Town-Hall, when the 
Depositions were read over to the Prisoner, and he 
was committed for trial. (*‘) 

The objection to the Evidence of a Deserter is not 
valid. O 

Women—C omg. Officers may direct their Allow- Women, 
ance to be stopped for misconduct. (“) 

Wounding — under Section 60, 9 Geo. 4, c. 74, Wounding, 
to ins(M t in Charges the words “ with the intent to do 
some grievous bodily harm.” (”) 

(=») M. C. 19lh Ort. 1775, in O. J. A. O. Lr. No. 702—.5lh Jany. 

1B24. “ A Witness who had come from the Rules of the K. It. asked 
fur his expenses hefore he gave his Evidence—the Judge told hin^ that 
this WHS not a Case (action against Bankers) in which he was entitlect 
tod u.ind his expenses—Witness said he would consent to be com- 
milieu, refused to be sworn—committed to close custody iu New¬ 
gate.” Disneif y, others before C. J. and a Special Jury, 

13lh Feb. 1833. 

(“) Asst. Surgeon Munro—on the trial of Capt. Clarke, 77tli Foot, 
at Glasgow—U. S. J., No. 87—Feb. 183G, p. 270. 

(■■*^) Lt.-Col. Bell’s Trial, (Madras) Nov. 1809. 

(®‘) Near Truro—(Plymouth Journal) March, 1830. 

(is) O. O. K. T. No. 14—15lh Oct. 1831. (“) Pay Regns. 

(«) Lr. No. 284, O. J. A. G. Gth June, 1335. 
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Absent. 

Two \Jorit1i<i williout leave—Ct. 
Inquiiy, 70. 

Twoiity-'>ne days Desertions, 70. 

Foifeiiure of Pay, 71. 

Accusation. 

See Ci. of Inquiry, 113. 

Acquittal 

Of full degree and guilty of less, 
162. 

Act 

9 Geo, 4, c. 74, should be declar¬ 
ed applicable to the Indian 
AI my, ('“) 6, 7, 8. 

Act (Mutiny) King’s. 

Clause 1, requires Article 102 
in it, 5. 

Clause 3 defective, 99. 

Ditto 8 „ (») 83. 

Ditto JO „ (9) 68. 


King’s Art. Ill 

defective. 

98. 

„ 121 

„ (”) 

31. 

„ 139 

>> 

111. 

„ 143 

» n 

100. 

Act ( Mutiny) Company's. 

Section I. 

defective, 

1 

„ II. 


3 

„ IV. 

f9 

9 

„ VII. 

99 

10 

„ VIII. 

yt 

11 

„ IX. 

yy 

12 

„ XI. 

yy 

12 

„ XV. 

ff 

13 

„ XVI. 

yy 

16 

„ XIX. 

yy 

18 

„ XX. 

yy 

19 

„ XXII. 

yy 

21 

„ XXVI. 

yy 

21 

„ XXVII. 

„ 22, 23 

, 29 

„ XXXI. 

yy 

30 

„ LV. 

yy 

31, 

„ LVII. 

yy 

32. 

„ LXIV. 

yy 

39 


Arts, of War (Convpy's) 


.RTicuEs OF War. 


Section I. 

Article I. 

39. 

Kings Art. 

27 defective, 

79. 

yy 

V. 

yy 

I. 

41. 

Ditto 

28 

yy 

80. 

yy 

VI. 

yy 

I. 

44. 

yy 

31 

yy 

73. 

yy 

99 

^y 

IV. 

42,43. 

yy 

43 

yy 

41. 

yy 

VII. 

yy 

. II. 

45. 

f* 

61 

%9 

85. 

yy 

X. 

yy 

I. 

45. 

yy 

70 

yy 

108. 

yy 

XI. 

yy 

HI. 

46. 

yy 

77 

yy 

55. 

yy 

XIV. 

yy 

V. 

92. 

yy 

81 

(’) 

70. 

yy 

99 

yy 

VIII. 

47. 

yy 

84 

yy , 

67. 

yy 

yy 

yy 

X. XI. 

61. 

yy 

85 

.. (") 

53. 

yy 

3tXI. 

yy 

XIV. 

72. 

yy 

101 

yy 

75. 

yy 

yy 

II. 

107, 108. 


* See also Precedents A. B. C. preceding this Index. 

(“) 6,—in Index means—note of page 5—and so throughout the Index. 
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Arts, of War ( King ' s .) 


Whicli should in the Compavi/'s. 
Articles 25, 26, 27, 28, 29, 30, 
required in Company’s, 79, BO. 


A 


ts. 45, 46, 47, 48, do, 81, 82. 


51.do. 8.}. 

69,.do. 75. 

80, .do. 64. 

81, .do. 70. 

83,.do. 86. 

84.do. 57. 

85,.do. 87. 

87, .do. 88. 

88, .do. 91. 

94,.do. 92. 

101,. do. 75. 

Ill,.do. 94. 


Actions. 


Personal, (”) 33. 

Apology 


Should, in certain Cases, be in 
writing, (®®) 159. 

Appeal. 

Fresh evidence when, 17. 
To House of Commons, ("*) 31. 
As to District Cts.-MI., (‘®) 135. 

Approval. 

Sjnonvmons, with confirmation, 
(“)24,oI, (“) 162. 166. 

Arbitration 

When binding, 203. 

ArxMY. 

Tvvo-thirds out of England, 75. 

Arre.st 

From debtof Soldiers too low, 3!. 
Should ho rendered moie rlifli- 
cult, (‘T) 09 , joi. 

Articles of War. 

Persons amenable to, I. 

King’s and Compatiy'.s should 
be circulated to Oftiders, &c. 
of both Services, 112—sec Act. 

Assignees ( hisolvent .) 

. Right as to Interest, (®) 197. 


B. 


Beer 

Should be given to Soldiers in 
lieu of S pi I its, (®) 90. 

Bills of Exchange. 

(*') 193. 

Board ( Regtl .) 

To discharge Soldiers, 88. 

As to Wounded Officers, 91. 

Brevet Officers 

Amenable, 1. 


c. 

Camp-Followers 

Not iulislcd Soldiers, 1. 

Cantonment. 

Police of, (’) 77. 

Cashiering 

Usual in King's Army instead 
of Dismissal, lUS. 

Challenges ( Duel .) 

Punished ditTcrently in King’s 
and Company’s Army, 45. 

Challenges. 

(At Cts.-Marli(il) not al RegtI., 
62, 131—see («) 132. 

Said to be at District Cts.-MI., 
132i 

At Genl. Cts.-MI., 132. 

Jtvle proposed, 135. 

Legal RuIc.h as to, ('^) 135. 

How not usually alfoct Sol¬ 
diers, ('■’) 135. 

When J. A. should Challenge 
Members, {‘7) 135. 

Challenges of MeQiber.s, 170,172. 

Character . 

Of Officer, falsely accused, 74, 
General of Prisoner.'?, 146. 

Of Witnesses, 147. 
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Charges. 

Addl. when, (*“) 23. 

Should not be iif strong Lan* 
guage, 74. 

Not to be vague or indefinite, 87. 

Accurate and precise, 113. 

Not to overcharge, 117. 

Should not be kept back, 114. 

Should always be revised, U9. 

To be in plain language, 120. 

As to Addl. Charges, 121, 121. 

Not for 2 Noa*Mi!y. Crimes, (") 

122 . 

Copy to Prisoner, 124. 

Should be read beiute Arraigo- 
nicni, 131. 

Cbarge.s may be altered, (*) 131. 

Should not be read to Witness* 
es, 141. 

Circulars 

Should he sent to J, A. (^') 13. 
CoMR. IN Chief. 

Use of Remarks by, 74. 

CoMG. Officers 

Of Regis, should have more 
power, (*®) 54. 

To minutely investigate Com* 
plaints, 1 Id, (») 12U. 

Commutation. 

Comr. in Chief’s Power of, 8,11 

Civil and Mily. Cases, 9. 

Concurrence of G. G. reqd., 10. 

Consent not required as to Eu¬ 
ropean Soldiers, (*®) ll. 

No authositv in Native Articles 
ofWar, ni2. 

Should be from a Sentence of 
Death to any less punish¬ 
ment, 12. 

Comg. OlDcer of Regt. cannot 
commute, 12. 

Complaint 

By N omM i ly. persons how trans- 
initted, 121. 


Conduct. 

Good, of Stddiers, roward, 80 

(“) 88 . 

Notice of good and toPa- 

. rishes, 87. 

Conduct noticed, vithont trial, 
sometimes proper, 116, 120. 

Conduct teandtUout, inftmmtt. 
differont poidshfneni in King’s 
and Company’s, 72, (•) 109, (’•) 
110, 117. 

Confirmed. 

(‘®) 62—see approved* 

Contempts 

or Court, 141. 

Convictions. 

Previous, argument as to, {*) 43.; 

Should be in Company’s Army,^ 

Not of Civil Crimes, but sbonid 
be, (*) 58, (") 124. 

Should be imperative, in all 
Cases, (® & *) 58. 

Notice of, to Prisoner, (®) 59. 

May be for different Crimes 
(Miiy.) 123. 

Recommended to be before find¬ 
ing Guilty, 123. 

Summary by Comg. Officer, (“) 
124. 

Certificates o. Civil, (") 124. 

Corporal Punishment 

Wbatcaii be substituted instead, 
65-see 67, (® & >0 ^0, (*) 80, 
(‘®) 86 . 

Restricted 21, 65. 

Counsel ’ * 

For Pfi.soiior, 140. 

CouR'i OF Inquest. 

Rules proposed for, 173, 176 to 
180. 

May be held any Day, 174. 

May Sudimon any Witnesses, 
1*74. 

May confine suspicions persons, 
174. 

Report to Comg. Officer, 176. 
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Ct. of Inquest— fconfrf.J 

Evidence, material, in writing, 

176. 

Aocased present, at the discre* 
tion of the Court, (*) 176. 

Open or closed doors, (*) 176. 

May hear Evidence on both 
sides, (‘®) 176. 

Medical Evidence of great im* 
port, 177. 

Opinion by Court of cause of 
Death, 177. 

Form of Verdict, 178. 

Signed by all Members, 179. 

May be revised, 179. 

As to Svieidts, unchristian Law, 

177. 

Certificate for Chaplain, 170. 

Copy of Inquest may be given, 
180. 

Deodands recommended, 180. 

Courts of Inquiry. 

See Accusation, 113, 

Are submitted to Comr. in Chief 
by A. G. (“) 116. 

To send List of Witnesses with, 
116. 

Rules proposed for, 169,170,171. 

Should give do opinion as to 
Mily. Conduct, 170, (**) 172. 

Declaration on Honor, 170. 

Witnesses should be free from 
Arrest—no Oath, 170. 

Accused should be present, 171. 

Court closed or open, 171. 

All Members to sign, 171. 

No Copy of, except in Cases of 
property to be valued, 171. 

May be held^ after any lapse of 
time, 473.* 

And be revised as often as 
required, 173. 

No opinion to be given, ('^) 173. 

Sworn Court of Inquiry 

Proposed in Cases pf Murder, 
&c., 171. 

Rules proposed for, 172. 

No opinion to be given, (‘®) *173. 

Revised as often as required, 
173. 


Courts-Martial 

On N. C. O, and Soldiers with¬ 
out reference, (®’) 14, (‘*)116. 

Mode of sitting at, (') 93. 

Number of in India, (') 113. 

Not to be put off till distant 
time, (‘) 114. 

Are to judge of New Matter, 169. 

Ascertain correctness as to ta¬ 
king Votes, (*) 161. 

Must exhaust Charges, (f & 
168. 

GenfrfllCts.-Ml.might have less 
Members, 18, {*'’) 19. 

District Cts.-Ml. recommended 
for Company's Army, 52. 

Dett, of 3 Officers, if to try Offi¬ 
cers, 19,—want of power, (®) 
68 . 

Detachment, 62. 

Regtl, Dett,, 63, 64. 

Company, formerly, (**) 69. 

Cts-Martial (Regtl.) are num¬ 
bered 1,2, 3, yearly. 

Courts of Requests 

Now as to 400 Rs. 32. 

Extension of Amt. recommend¬ 
ed, (*») 33. 

Pltff. and ^Dcfl. may be both 
sworn, 36. 

Execution should |»e only in ex- 

■ treme Cases, 37. 

.Instalments should be moderate, 
37. 

Regtl. Cts. recommended for 
Soldiers, (®») 37. 

Instalments and Security, 39. 

King’s Soldiers are amenable to 
now, 99. 

Increase of Debts in the Mily. 
Courts in India, (^) 103. 

Should'sit the whole month, 180. 

There should be one Court, 181. 

A. 

Actions, amt. proposed, 191. 

Actions, limit of, 193. 

Agent, sue by, 182. 

Agreements, 187, 190, 202, 
when none, 200,202. 
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Ct. op Requests— fconfrfj 

Appeal to the Supremo Ct., 208. 
Apprentices, 197. 
Arbitkation, 3(93. 

B. 

Bankrupt and Insolvent, 196. 
Bills of Bxchange, 1]93. 

c. 

Carrier, 196. 

Claims in open Court, 181. 
Clerk to Court proposed, 206. 
Como. Officer natty point out 
Errors, 208. 

Contempts, 204. 

Contractor, 186, O’) 191—and 
Agreements, 187. 

Costs proposed, 205. 
Creditors, 209. 

Credit ruin of to the Army, 
216, and see 103. 

D. 

Debtor leaving country, 203. 

D i-BTs, priority of, 200. 
Decrees should be published as 
soon as made, 181, 206, 208, 
209. 

Deft.'s Claim, 20.6. 

Deft, dead, 198—should be free 
from Arrest, 199. 

Deft, notappearing, 199— sued 
by mistake, 201). 

Delivert of Goods, 204. 
Dismission of Causes, 201. 
Dividing not Debt ; except, 
182, («0 193, 202. 

Dustooreb none allowed, 201. 

E. 

Execution of Decrees, 208. 

F. 

Falsb Claims,^ 205. 

Fihb, destruction by, 188. 
Frauds, no recovery, 204, 208. 


Ct. op Requests— (contd.) 

G. 

Gambling Debts, J97, 203. 

H. 

Hindu Law, 213. 

Hire of Boats, 190. 

Hire of Houses, 202. 

Husband and Wife, 193. 

I. 

Imprisonment, 208. 

Index of Pitlfs. and Defts., 181. 
Insolvents, 196. 

Instalments (new) and Secu¬ 
rity, 207. 

Interest on Bills, 186 — the 
legal interest, 192. 

J. 

Jurisdiction as to Debts, 183, 
(^'') 192—no Criminal, 185. 

L. 

Landlord and Tenant, 187. 

Lease of House, 190. 

Lottery Tickets, 202. 

M. 

Master and Servant, 196<t 
Member sued, 200. 

Misnomer, 199. 

Minors, 195. 

Money lent, J92—not to Sol->' 
diers, (®*) 193. * 

Moohummudan Law, 210. 
Mortgages, 191. 

Nativ® against Native, 181, (") 
192, 210, 213. 

, Negligence and Accidents by, 
(«) 189—-Neglects, 202. 
Nonsuits, 201—on Merits, 182. k 



284 


INDEX 


Ct. op Requests— 

O. 

Owner of Hoaso or Shop, 185. 

P. 

Partners, 197. 

Paupers, 196. 

Pawned Property, 202, 
Pay-Master, 210. 

Perjury, 204. 

Pledges, 198. 

Pltff. Dead, 198—free from 
Arrest, 199. 

Postponed Cases, 199, 209. 
Prices of sellers, diffprpnt, 202. 
Promissory Notes, I85,(“) 19.1. 
Property in general, 191, (^®) 
192. 

Property lost, 108. 
Prostitutes, 197. 

Purchase of Houses, &c., 190. 

R. 

Receipt how taken, 201. 
Register of Houses, (*■*) 190, of 
Sales, 208, of Claims, 181,210. 
Repairs to Bouse, 188. 
Residence to make amenable, 
184. 

S. 

Sale of Houses, &o., 191. 
SALESosee Register of. 
Security, 198, 202. 

Servants' Wages, 183, and 
Notice. 

Sets-ofp, desertion, &c., 183. 
Sinking Amt. of Debt, 182. 
Statute Limitation, 182. 

be reduced, (®®) 183. 
Subsistence of Debtor, 208. 
Sub by Agent, &c., 182. 

Sunday payments, 200. 

T. 

Transfer of debt, 193.' 

w. 

Wages, Servants, 163—long 
arrears improper, 200. 


Ct. of Requests— f contd.) 

Warranty of horses, 199. 

Widows how far answerable for 
husliand's ^ebts, 194, 198. 

Witnesses should be free from 
arrest, 199<—refusing to be 
sworn, 204. 

Work done, 200. 

End of Courts of Requests. 

c. 

Credit 

Crying down, 9t, 98. 

Oiiginai Amt. limited, 100. 

Injurious etrectofCieUU,(^) 103. 

Crimes 

Of Murder, should be always 
tried by the Mily. Cis , 3. 

Crimes. 

Felonious, &o. how tried, 55. 

Crimes 

How tried in Madras and 
Bombay Armies, 87. 

Crimes 

Not capital, 107. 

Custom 

Of the Army, («) 168. 

Custom 

Of War, (®) 61, (®) 82, 110. 

D. 

Death 

Or such other punishment un¬ 
meaning, (‘) 41. 

Debts 

Of 400 Rs. must be in Mily. Cts. 
Requests, (”) 32~of Soldiers 
should be regily. settled, 37. 

Of Soldiers, ruinous effect of, 
94. 

To Captains of Companies, (”) 
97—prior claim, (**) 100. 

Credit to Soldiers bad, 101. 

Debts, RegtI. what are, 104. 
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Defaulter’s Book. 

Evid«ncc, 68, (•’) 83. 

Previous iuslanccs in not, if 
acquitted, (") (*) 83. 

Defence 

Should be temperate, 143. 

Irrelevant or new matter to be 
thrown out, 153. 

To be strict to the Charges, 154. 

No new Evidence, no Reply, 
166-7. 

Rules proposed for f 153,137. 

Deposition 

May be taken by Comg. Officers 
of Cantonment, (®®) 245. 

Deserters 

Not sentenced to Genl. Service, 

12 . 

Mark (D.) imperative, but sel¬ 
dom awarded, 12, 44, (®®) 36. 

Amendment proposed, 13, 44. 

Desertion 

Defective punishment in Com¬ 
pany’s Army, 42. 

Previous Convictions should be 
given in evidence, (®) 58. 

If absent 21 days tried as Deser¬ 
ter, 70—-or if absent any pe¬ 
riod, 71. 

May be tried by District Ct.-MI. 
(Art. 38), 7!. 

Desertions often owing to Credit 
and Debts, 103. 

Discharge 

With Ignominyt must be ap¬ 
proved by Comr. in Chief, 35. 

RegtI. Board to discharge men, 
88—see Pensions, 

King’s Soldiers—extension of 
the principle^ (®) 88. 

Dearer in Company’s Army, (®) 
89. 

Rules for proposed, (°) 89, 90. 

DiscretionaryPunishts. 

See Punishments, 


District Ct.-Ml. 

May recommend to be discharg¬ 
ed with Ignominy, clause reqd. 
in Act, 77. (*«) 15. 

Recommended for Company’s 
Army, ('‘®) 18. 

District Ct.-Martiai should be 
in Company’s Army, 52. 

Persons and Crimes triable, 53. 

Doubt. 

Prisoner to have the benefit of, 
162. 

Drams. 

Number allowed, (*) 84—Com¬ 
pensation for, (^) 85. 

Dress 

On Ct.-MI. duty should be Light 
iu Warm Weather, ('•’) 19. 

Drunkenness. 

Habitual, 55, 59, 60, 83, previ¬ 
ous instances—see Defaul¬ 
ter’s, (®) 60. 

Often owing to Credit, 103. 

Puniahment iu Company’s Army 

inadequate, 83. 

E. 

Effects and Credits 

Of deceased Officers, 104—of 
N. C. O. and Soldiers, 107. 

The Act relating to should be 
enforced, 10.3, 106—should be 
rules for, 106. 

Embezzling IVIjoney. 

65. 

Eyes 

Tampering with, 51. 

F. 

False Accusation. 

Penaltjr of, 74. 
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Finding 

Guilt or InnocoQce, wholly or 
partially, 163. 

Not unanimous as to guilt, 164. 

Rule proposed, 164. 

The same as to Sentence, 164. 

Forfeiture 

Of Pay, when restored, (“) 44. 

By District 54, 65—for 

Drunkenness by Regtl. Cts.- 

Ml. 

Evidence of Forfeiture, (^) 83, 
84. 

In Desertion not to be in the 
Sentence, 55. 

In Drunkenness not in Compa¬ 
ny's Army, (') 83. 

G. 

"Gambling Law 

Against, lOI. 

Genl. Court-Martial. 

Should be held by order of Capt. 
in certain Cases, 13. 

Genl. Service. ( King ' s .) 

Allowed by M. A.—prohibited 
by Circular, (®‘*) 13. 

H. 

Half Pay Officer. 

Clause proposed as to, I. 

Hindu Law. 

As regards Debts, &c., 213. 

Hour 

Of Sitting at Cls.'Ml. should be 
unlimited, 27. 

I. 

Imprisonment 

Limited in King's not in Com - 
pane's Army, 22, (®) 61. 

. Solitary, effect of, 09 . 


India 

Limit as to English Law, (") 
203. ^ 

Indictment 

Thrown out by Grand Jury, may ^ 
try on Coroner’s Inquisition, 
(") 172, (>») 173. 

Interpreter. 

See Oatk, if no regular one, 
(®*) 30. 

Insurance. 

Rules as to, (*”) 189. 

Intestate’s 

Estates, 105. 

Invaliding 

European Soldiers, number of, 
O 90. 

J. 

Judge Advocate 

To object to defective Charges, 
113. 

Should peruse Ct. Inquiries 

• before a trial, 115. 

To frame Charges, (**) 117. 

May Challenge Members, 136. 

As to Reply—See Reply, 150, 
151, 153. 

Summing up when, 153. 

The proper person to do so, (**) 
157. 

Summary of Evidence how made, 

(') 160. 

L A. sliould bo re>appoioted to 
King’s Regts. 

Jurisdiction 

Of Genl. Officers shonld be as to 
all Troops in, though not be¬ 
longing to, their Command, 
14. 

Of Courts-Martial, 131. 
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K. 

King*s Troops. 

See hmd$. 

L. 


Libel. 

Diffce. Criminal, and for Da¬ 
mages, 111. 

Limit 

As to time of trial, (^) 114—not 
in law; except. 

Line of March. 

OlTennes on, 64, 75—reports 
made of Punishments, 88. 

M. 


Majority. 

Votes, laid down for Regtl., 
should be for Genl. Cts.*MI. 
(-*>) 25. 

Malingering 

And Maimingf 54. 

Members 

Not to quit Court without leave, 
93. 

List of, to J. A. before Trial, 136, 
(®) 137, if not present, 137. 

Members have divulged irregu¬ 
lar mode of taking Votes, (*) 
161, (’) 162, 

Mily. Police 

Proposed^ (*) 66. 

Misnomer. 

Plea of, 138. 

Money 

Lending to Soldiers improper, 

102 . 

Moohummudan Law 

As to Debts, 210. 

Mutiny. 

Company's Soldiers not trans¬ 
portable for, 10, should be, 41. 


Mutiny Act. 

Persons amenable to, 1. 
Transportation should be in 
Clause I, (King’s) 2—Clause 
12 should be altered, 19,20. 
Amendments in Company's pro¬ 
posed (4 Geo. 4, c. 81.) 

In Section II. defective, 5, 7. 
IV.&VIII. do. 8, 9, IL 
XV. do. («) 14. 

XVI. do. 16, 17. 
XX. do. («) 19, 20. 
XXII. do. 21. 

XXVI. do. 21. 

XXVII, do. 22, 26. 
XXVIIf. not reqd. 24. 
XXXI. defective, HSO. 
XLIX. do, 104. 
LV. do. 32. 

LVII. do. 32. 

LXIV. do. 39. 

See also Articles of War above, 
and Mutiny Act. 

Murder 


Punishable under the Act 9, Geo. 
4, c. 74, different from 39and40 
Geo. 3 and Charter of Jus., 7, 
Sentence of Death has been 
commuted to Transportation 
for Life, (**) 11. 


N. 


New Matter 

Court to decide on, 159. 

N. C. O. reduced before Impri¬ 
soned, 61. 

Might be employed in Station 
(Mily.) Police, 79. 

b. • 


Oath 

To Witnesses omitted in Com¬ 
pany’s M. A. and Articles of 
War, 22. 

New fdr Members proposed, 23, 
(®) 92—for J. A., 29—for lu- 
• terpreter, 29—for the Courts of 
Requests, 35. 

Secrecy as to Votes useful, ('") 68; 
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Officers 

If (riAble by Dett. of 3 

Officers, (^*) 19. 

Company’s mny be dismissed by 
Kiny, (W) 45. 

ShoaUi be aeqaainted with 
Cl.-MI. duties, (®^) 129. 

P. 

Pay 

Daily, how far bad, ('®) 46. 

Pensions 

To discharged Soldiers, 88. 

Perjury. 

Subornation of not provided for, 

so. 

Plea 

Refusing to plead, may record 
not guiKy, 138. 

Police. 

Miiy- proposed at each Stat'on, 
V) 66, (“) 72. 

Police Troopers, 76. 

Police should not be under two 
Officers in a Cantonment, Com- 
missariat Officer improper per< 
son, (») 77. 

Expense of new, how proposed 
to be paid, (®) 77, 

President 

Not casting Vote, 162. 

Duly of, 93. 

Prisoners 

Marching with Regt. under Sen* 
tence, 86.‘ 

Not pleading, or standing mute, 
or insane, (^) 138. 

Character of, 146. 

Proceedings. 

Copy of Genl. Ct.-Ml. only, 30. 

Skouldbe immediate, 31. 

Publication of, bow prohibited, 
139. 

Read over, or not, as Court wish, 

* dr pans, 160. 


Promissory Notes. 

(«) 193. 

Prosecution. 

No irrelevant matter, 153. 

Prosecutor. 

Objected to by Prisoner, C*') 24. 

Comg. Officer not advisable, 126, 
128 130. 

J. A. should be, 127,129, (®®) 143. 

Adjt. should not be, (*^) 127, 
129, 130. 

Joint-ProsecIItor when incon¬ 
venient, 127, (“) 129,130, 168. 

Should not be the injured par¬ 
ty, 128. 

Short address (if any) best on 
each Charge, 142. 

Tobring all forward at once, 158. 

Awkward situation of often, 158. 

French have a public^ (J) 163. 

Provost-Marshal. 

Duty of, 65—and of Assistants, 
75—Rules for, 77. 

Constabulary Force recommend¬ 
ed, 66. 

Provost-Serjts. for Police, 75— 
permanent plan fur, 76. 

Punishment. 

Discretionary, 107. 

Q. 

Questions 

To be decided by Court, 148. 

R. 

Rank 

Of King’s and Company’s Offi¬ 
cers, Ml. 

Rape. 

Delay in accusation, suspici¬ 
ous, («) 116. 

Rations. 

N 0 Liquor as, in Colonies, (^} 85. 
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Recommendation. 

Votes as to, (’“) 164'^MajQritj’, 
167. 

As to a Sentence of Ignominy, 
166. 

Nnniimr rr coin mending shonld 
bo known, 167. 

Register 

Of Houses should be general, 

(^0 lao. 

Rejoinder 

None, if no new Evidence in 
Reply, 15/>—-bolli iriegular, 
166 — and more so a Sur- 
rejiduder, 155. 

Remarks 

Of Couils, relate to all matters, 
17. 

Reply. 

Right of in J. A., 150. 

Not to ptiva'e Pioseuutor, 156. 

Never in the Navg, 151, 15 L 

Disapproved of if no new matter 
in Defence, 151, ('“) 152, (^") 
159. 

By J. A. to answer legal objec¬ 
tion, (“’) 152. 

Not usual in CriminalCascn, 152. 

Rules as to proposed, 153, 1.57. 

Reply as to Military, not legal 
points, except J. A., 154. 

Rejoinder stopt if no new 
matter, 154 — should not be 
allowed, 156. 

Military Writers disagree on the 
point, 156. 

Reporters 

How allowed, 140. 

Report 

Should be made to Genl. Oflieers 
if delay of trial, 116—sec Line 
of March, 

Of Medical {Regtl.) Board, 92. 


Revision 

Should include Finding and 
Opinion in M. A., 16, 17. 

No new Evidence, 17, 167. 

Where Character left in doubt, 
74. 

Without nil the Members, 137. 

Only once, 167. 

Rules proposed for, 168. 

Reward 

For Men of good Character 
{King's,) 86. 

s. 

Sales. 

Commission on, (®) 105. 

Sentence 

Of Death not to be recorrled-^n 
Wily. Cts.-MI, 8. 

Sentences, Commutation, Rule 
proposed, 8. ' 

Coinmutation, coneurrenee in, 
.should bo required, 8, iti 
Death, or Transport-ttion, 9. 

Coinmutcd on Condition of 
Imprisonment, 12. 

Concurrenop, general, in the 
Colonies (Civil Crimes), 10. 

Imprisonment Sentences of may 
be reduced, why should not 
those of Transportation, 12. 

Of Dentil 2-3rds in Finding as 
well as Sentence, Miiif. as 
well as Civil Cases, C’®)^ 24. 

Members acquitting, must con¬ 
cur ill Sentence or Conviction, 
25. 

Sentence in^ the Navy made 
known at once,»('') 59. 

The advantage of itiimediale 
publication of, 68. 

Of each Otlicer should be read 
out, (*) 161. 

The French do so, and is signed 
by ^11 the Members, (^) 163, 
and so in the Navy, (“-) 167. 

^ Sentence how determined, 165. 

Rules proposed, as to Muider 
instead of Death, 165. 

Approval of Sentence, 166. 
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Service. 

Soldiers, withoul Pay, do not 
reckon, (^) 47, 48, ('*; 71. 
Time of, bow restored, 71. 

Sick. 

I.eave should be liberal, ('392. 

Soldier. 

Meaninir of the term, 1. 

Striking or ill-treating, 75. 
Deductions front Pay, 94. 

Credit —see Cts. Requests, Debts. 

Staff Officer 

Researcii, more than talent, 
necessary, ('*) 115. 

Stoppages 

For Arms lost, &c., 4G, Go- 
After expiration of Imprison- 
nieiit, ("3 86. 

Stores 

Purloining, 54. 

Suicides. 

Number of not great, ('®3 179— 
objection to Verdicts of Ftio 
dese, 177. 

Suspension 

From R. and P. bad, 47. 

T. 

Theft 

Tried ns IVIily. Crimes in the 
King’s Army, when, 55. 

Transportation 

.Should be iff Clause 1 and Sect. 
I. M. A., 2. 

For other Crimes besides for 
Desertion in Company's M, A., 
10, II. 

Desired by some Prisoners, (*"3 

12 . 

The effect of as to India, 41. 
Should be by Di-strict as well as 
by Goiil. Ct.-MI. ('"3 54. 

, Imprisonment with Hard Labor 
often better, ('*3 "^0. 


Treasure 

If lost under charge of an Offi¬ 
cer, C) 170. 

Trial 

Should not bo delayed, (•'‘3 114— 
See Vharyes. 

No Second Tiial, (^) 122 . 

Trial, expense i f, 

V. 

Votes 

How taken, 9.1, 160. 

Ec|ualiiy of an acquittal. 161. 

Questions undecided, ('’3 149. 

President (King's) takes the 
Votes, {*) 160. 

J. A. proposed to do so in all 
Cases, 160. 

Somt.Umc.s written on Paper, (*3 
161, (^3 162. 

Of each Officer .should be read 
out, ('3 161. 

Majority Is required; except, 161. 

In a Sentence of Death 2-3ids 
as to Finding and Sciiteiice, 
161. 

President, no double or casting 
Vote, 162, ('’3 164. 

French mode in favor of Prison¬ 
er, (^3 103. 

'Written Voles, advantage of, (^3 
163. 

As to Sentence, 164. 

Acquitting Members, must vote 
as to Sentence on Conviction— 
Rule proposed, 164. 

w. 

Warrants 

To hold Courts-Martial should 
bo abolished, 3, (^^3 ^3. 

Delay of Justice owing to their 
exi.stence has taken place, 14. 

If retained, should be altered, 14. 

Separate Warrants for District 
Cts. not reqd. 15. 
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Warrants— 

Of Genl. Officer, and J. A. 
aliould be by Sovt. while in 
Office, r) 15. 

Warrants are inconvenient, 16. 

Witnesses 

Should be free from Arrest before 
Re^tl. and all Courts, 28. 

An Oath proposed for those 
before Cts. of Requests, 35. 

Perjury of should be as to Sub¬ 
ornation of, 39. 


Witnesses— ( continued .) 

Rendered legal, in Felonies, if 
have undergone their Sen¬ 
tence—(except Perjury,) (“) 

124. 

List of to Prisoner, in all prac¬ 
tical Cases, 124, 125. 
Examinations of de bene esse, 

125, 126. 

Withdrawn till called for, 139. 
Examination of, 142. 

Character of, if credit inapeach- 
ed, 147. 



ERRATA 


P. 1, text, line 11, after “ aj,*’ 
add “ renderinff liahle.” 

^Jote (*). ]. 8, add “ tried iu 
Septr. 18J9.” 

P. 3, 1. 19, dele “ asr 

P. 4, note (J) 1, 17, should be 
“ are four-fold." ' 

P. 26, last line, do./mvebecn." 

P. 27, line 16 bottom, Time” 
net “ Times." 

P. 33, Note (”) top line, after 
“ Property" add “ or d.imagcs for 
propertj'." 

P. 36, Note ('*■') 1. 6, propose” 
not “ proposed," 

P. 37, 1. 7, in certain « Cases” 

P. 41, 1. 15, “ There is a very, 
&c." 

P. 44, 1. 28, Orders such, Stc.” 

P. 61, I. 3, '* Panishments." 

P. 04, Margin, after clause 10, 
Aniil. M. A. add “ Art. 80." 

P. 77. Note C) 1. 5, “ on tbo 
score,” &c. 

P. 94,1.3, “ Should be used, &c." 

P. 99, 1. 21, “ not repealed.” 

P. 102 Note ('"3 I. 2, a “ D. O.” 
not “ G. O." 

P. 103, Table add “.see p. 216." 

P. 109, 1. 14, Art. II.” not 
“ Act 11." 

P. 113, Note (') 139 m year, 1834. 

P. 123, Heading line should be 

Former Convictions." 

P. 124, do. “ Copy of Charges 
to Prisoner.” 

P. 125, t/ft “ Witnesses,” 

P. 126, do, “ Prosecutor." 

P. 127, do. “ Pro.secutor.” 

P. 128, do. “ Prosecutor." 

P. 132, 1. 14, “ Court,” not 
Courts." 


P. 140, top line should be 
“ arising from their.” 

P. 144, NoteC®”) 1.3, ‘‘advanced** 
not advancing." 

P. 151, Note ('^) 1. 10, pre.samed, 
and 1. 11 “ ho attempts"—not “ tbo 
attempt;" and I. 12 dele “ and” 

P. 174, Oath for Members, after 
“ will” add “ reluni a true Verdict 
and that I will not.” 

P. 179, Note ("’) 1.4, “« person" 
—not “ as person." 

P. 191 Note (*«) Houses. 

P. 200, Sunday, 47, I. 2, “ might 
not be," and i. 3 “ and a Court of 
Requests" not,“ iwi a &c," 

P. 200, 1. 7, ( ) put (■‘**) 

P. 200,1. 6, bottom, text “ wilh- 
out any" not “ with any" 

P. 212,1. 7 and 14 “ Mortgagor” 
not “ f/er” 

P. 220, I. 26, dele “ as” before 
“ a remedy" 

P. 221, I. 7, “ or line" not “ on,” 
I P. 227, I. 16, objected to.” 

j P. 228, I. II, bottom (or other 

I Odicer) having. 

P. 231,1. 22, “ should not trans¬ 
mit.” 

P. 269, Note C'^) I. 7. “ It wa.s 

imagined” not, “ iinnginaA/e." I. 19, 
“ Court of Law" rint“i«/r^," 1.20, 
after claims” add “to tho Malt- 
rattah Prize of 1817-18.” 

L. 31 “ of” not “ »/■ unclaimed." 
j P. 260, Note (■«) I. 2, “ Arts.” 
not “ Acts.” 

P. 26.5, Note (*’) should be the 
words. “ Subject to, &.o." 

P.267, put(®®jbeiore "censuring,” 
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